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DEN EX DEM. MOSES WALKER » JOHN MARSHALL. 


Where a judgment is for the penalty of & bond to be discharged on the pay: 
“ment of certain assessed damages, and the execution issuing thereon recites 
_ the judgment as for the. demmeget only, this o's teh tanae ant wae 
sale under the execution is void. 
bist ee. opaay pradree ante shiezcre Fad at tay 
administered has been found in favor of the administrator, and 
tinier nuit he gd bd cat, nds nd tnsnnt of the bt, 
the execution is void. ; . 











Apuilal Soon sha Bape, Coskol Late ok Weston 

. County, at the Spring Term, 1846, his Honor Jadge 

Sermz presiding, . _, . 
The lessor of the, plaintiff claimed the land in eontro- } 

versy, under a judgment and an execution against the 
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a hap. Marshall. ° 
heirs at law of Garnett Neely, deeeased, and a Sheriff’s 
sale and deed to him as the purchaser. The defendant 
contended, that there was no proper and legal execu- 
tion, under which the Sheriff could have sold the land ; 
and of this opinion was the Court, and judgment was 
rendered for the defendant, wherefrom the plaintiff ap- 
pealed. 

Garnett. Neely had entered into a bond, in a penalty of 
$2,000, to perform certain covenants mentioned in the 
condition of the same. P. M. McMany, admihistrator of 
William Stewart deceased, brought suit on the bond, 
against the administrators of G. Neely, in Caswelk 
County Court, and at October Sessions, 1841, obtained 
judgment for the penalty ($2,000.), The sum of 8395 44 
was assessed as damages by the jury for a breach of the 
conditions of the bond, with interest from the Ist day of 
July, 1841, until paid; and there was judgment accord- 
ingly , and also for his costs, to be taxed by the Clerk. 
The plea of “fully administered,” had been found by the 
jury in favor of the defendants. A scire facias was then. 
issued, at the instance of the plaintiff, against the heirs 
at law of G. Neely to show cause, why McMany, admin- 
istrator, &c., should net have judgment and execution 
against them as heirs at law of G. Neely, deceased, for 
the aforesaid debt and costs. The judgment, as above 
stated, was recited in the scire facias. At April Sessions, 
1842, there was judgment for the plaintiff according to 
sci. fa, whereupon a fi. fa. issued to the Sheriff of Per- 
son, against “the goods and chattels, lands and tenements 
of Calvin Neely and John Marshall and his wife, and Nicy 
Neely, heirs at law of G. Neely deceased,” to satisfy the 
sum of $395 44, with interest from April Court, 1842, 
until paid, and for the costs. The Sheriff, returned on 
this execution a levy on the premises in dispute in this 
action, as belonging to the heirs of Garnett Neely, de- 
ceased. Whereupon a venditioni exponas issued, and, at 
a sale under it, the lessor of the plaintiff became the 
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purchaser of the land now in’ controversy, and the Sheriff 
executed to him a deed. 


Kerr, for the plaintiff. 
Norwood, for the defendant. 


Danizt, J. The defendant insist that there never was 
any such judgment as that recited in the fi. fa. and ven- 
ditioni, and that therefore, the said executions were void 
inlaw. The judgment on the sci. fa. against the heirs 
by default, at April term, 1842, was, that the lands de- 
scended from their ancestor to them are condemned to 
the satisfaction of the judgment recited in the sci. fa. 
which was for $2,000, to be discharged by force of the 
statute by the payment of the damages assessed by the 
jury for the breach of the conditions of the bond. Re- 
vised Statutes, Ch. 31, Sec. 63. There never was a judg- 
ment against the heirs of G. Neely, for the sums men- 
tioned in the fi. fa. and venditioni, under which the land 
was levied on and sold to the lessor of the plaintiff; the 
judgment having been for $2,000, and the executions be- 
ing for $395 44,the damages assessed for the breach. 
Besides, the judgment was against the lands descended, 
and the executions were against the goods and chattels, 
lands and tenements of the heirs themselves. The judg- 
ment was, thus, against the assets of the ancestor in the 
hands of the heirs, while the execution was de bonis pro- 
priis of the heirs. Those variances between the judg- 
ment and executions are fatal to the plaintiff’s title ; and 
the judgment must be affirmed. 


Pax Coniam. , Judgment affirmed. 
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DICKSON AND MABRY vs. THOMAS H, ALEXANDER & AL, 


If-one-partner purchase goods, ostensibly for the firm, but in truth for him. 
self, the firm is bound in-the same manner as it would be, if the partner 
had borrowed money for the firm and misapplied it. 

The case of Wharton v. Woodburn, 4 Dev, and Bat. 507, cited and approved. 


‘Appeal ‘from the Gupetior Court. of Law of Tyrrell 
Counity, at the Fall Term, 1846, his Honor Judge Pearson 
presiding. 

“The action isassumpsit for goods sold and delivered, ond 
‘was tried on the general issue. ‘The facts were, that the 
defendants, Thomas H. ‘Alexander, Joseph Alexander, and 
Abner Alexander, entered into partnership in-a fishery in 
Tyrrell County ;-and, by the agreement, each of them 
was to furnish certain things, needful to the prosecution 
of the business, as ‘parts of his stock therein. The plain- 
tiffs were merchants in: Virginia, with whom the defen- 
dants ‘had not before dealt, and who had no knowledge 
of the particular stipulation between the defendants just 
mentioned. In order to: procure some of the articles, 
which ‘Thomas H. Alexander was to supply, he ordered 
them from the plaintiffs in the name of the firm, and the 
plaintiffs. filled the order to the value of $274 65; and 
they charged the goods to the firm, and forwarded them, 
and they came to the nse-of the firm. 

‘The question upon the trial was, whether the defen- 
dants, Joseph and Abner, were liable to the plaintiffs. 
The Court held. that they were ; and from: a judgment 
against them, they appealed. 


- As Moore, for the plaintiffs. 
Heath, for the defendants, 


Rorrm, C. J. The opinion of his Honor is sustained 
by the direct authority of Wharton v. Woodburn, 4 Dev. 
and Bat. 507. It is there laid down, in conformity with 
settled principles, that if one of the partners. purchase 
goods ostensibly for the firm, but in truth for himself, the 
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firm is-bound.in the same: manner as it would be, if the 
partner had borrowed money for the firm, and misapplied 
it. If it'were net so, there would be no security in deal- 

"ing with partnerships. How could these plaintiffs know, 
that Thomas H. Alexander, was breaking his contract 
with the other parties, and was not buying for the firm, 
when he said that he was, and purchased in their name? 
It is a question of loss, between innocent persons; and it 
is plain, which of them should bear it. His co-partners 
trusted Thomas H. Alexander; but-the plaintiffs did not. 
They trusted the firm,.upon an application in the name 
of the firm; and they have a right to look to every mem- 
ber of it for their debt.. ©... 


Per Conram. * , at “Judginent stirs 
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DEN ON DEMISE OF JAMES MEREDITH #s. TIMOTHY ANDRES. 


When one of two tenants incommon of & tract of land is in possession of the 
tract, ‘and his co-tenant makes a demand of the whole tract, hia refusal.to 
~eomply with that demand is not to be svatideced.ee erideorinetiagp Nester 
of lis co-tenant. ¥ 

More especially is this the case ale the demand is made by one profemsing 
to claim under the co-tenant, but $ whose title the tadags in pogpession 
knows nothing. 

Nor, when the person so claiming enters into possession and is emnngd she by 
a writ of forcible entry and sie, es ~~ be considered an oyster of 

the co-tenant. 5 ah al sceeny SB. 



















Appeal from the Superior Court of. aie: of Bladen 
County, at the Fall Term, 1846, his Honor J udge Serrue, 
presiding. _ 

. Upon. the trial. of this ejectment, a title was ans aga 

_in.the lessor of. the plaintiff to an undivided 
the premises as a tenant in common with the def 
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s Boeredith v. Andres. 


It was thus derived: John Andres died seised in fee, 
and from him the land descended equally to the present 
defendant, and one Elizabeth Locke ; and the latter de- 
vised her share to the plaintiff’s lessor. 

The defendant was in possession of the premises ; and 
the plaintiff alleged, that he had actually ousted Mere- 
dith before this action was brought. In order to estab- 
lish such an ouster, the plaintiff gave in evidence, that a 
person, who claimed to be a tenant under the lessor of 
the plaintiff, took possession of the tract of iand, and the 
defendant proceeded against that person under the 
Statute, as for a forcible entry and detainer, and he was 
turned out and the defendant restored to the possession. 
The plaintiff further gave in evidence, that his lessor de- 
manded the possession of the premises from the defen- 
dant, and that the defendant refused to admit him; and 
the witnesses stated that the demand was an unqualified 
demand of the possession, the lessor of the plaintiff not 
claiming a share of the premises, nor alleging that he 
wished to be admitted into the possession with the defen- 
dant, as a tenant in common. ; 

The counsel for the defendant insisted, that there was 
not evidence upon which the jury could find an ouster, 
and moved the Court so to instruct them. But his Honor 
refused the motion, and held that the jury might infer the 
ousters from the evidence ; and after a verdict and judg- 
ment for the plaintiff, the defendant appealed. 


Reid, for the plaintiff. 
Strange, for the defendant. 








Rurrin, C. J. The Court cannot concur in the opinion 
of his Honor. It will be perceived, that there are no 
dates set forth in the case, nor any great length of pos- 
session by the defendant, nor any knowledge by him of 
the title of the lessor of the plaintiff, as derived from 
the defendant’s original co-tenant, nor any knowl- 
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Meredith v. Andrem 

edge that the person, who was turned out.as a for 
eible trespasser, was the lessee of Meredith, nor 
even that such person was really Meredith’s lessee. 
Without something of the kind, the other two circum- 
stances proved are too inconclusive, to constitute evidence 
of an ouster. Although an actual ouster may be inferred 
from cireumstances, yet they must be sueh eireumstances 
as tend to shew, that the tenant in possession denies the 
right of the other to any part and refuses to let him into 
possession of his share, but claims the whole for himself 
The rule is thus laid down by a respectable. text writer : 
“If, upon demand by the co-tenant of his moiety, the 
other refuse to pay, and deny his title, saying he claims 
the whole, and continue the possession, such possession 
is ‘adverse and ouster enough.” And the test is fully 
authorised by the two cases, cited in support of it, of 
Dor d. Fisher v. Prosser, Cowp. 217, and Doe den. Hil- 
lings, v- Bird, 11 East. 49; in the latter of which it is 
said, “ the tenant in possession claiming the whole, and 
denying possession to the other, is sufficient evidence, of 
ouster.” Now, it is plain that the principle can reach 
no case, in which the tenant in possession did not know 
or was not informed by the other of his right, so that he 
might understand to. what extent he was required to sur- 
render the possession, and that he was not required to 
give it as far as he could rightfully claim it under his 
own title to ashare of the land. Hence, where a demand 
and refusal, merely, are relied on as evidence of 

the kind of demand meant is.a demand by the co-tentant 
of “his moiety.” I to.such a demand the party in pos- 
session replies by a denial that the other is entitled to a 
moiety, and an assertion of his own title to the whole, 
that shews that his possession is not held for his fellow 
and himself, but for himself exclusively, and thus is 
adverse and constitutes evidence of an ouster. But if a 
co-tenant aliens and the alienee, without giving Wotice 
that he has the estate that was in his vendor, comes to 
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the other and demands possession generally, the latter 
may well regard him as a stranger, who is attempting 
the usurpation of the title and possession of the whole, 
and as such refuse to surrender the possession. For in 
such a case the demand is, that the tenant in possession 
shall surrender it out and out, and not, that he shall let 
in the other with him ; and he is only doing that, which 
is apparently his duty to the former owner, whom he sup- 
poses to be his co-tenant still, as well as asserting his 
own right, by a refusal to let such a person in at all. It 
cannot be inferred from such a transaction, that the pos- 
sessor is claiming all for himself: which is indispensa- 
ble to turn the possession into an adverse one ; but only, 
that he does not acknowledge in the person, who makes 
the demand, a title, of which he is ignorant, and the other 
gives him no notice. 
It follows from what has been said, that the eal 
ings for a forcible entry and detainer still less tend to 
create a presumption of an intention in the defendant to 
hold the possession against his co-tenant, Elizabeth Locke, 
‘or any person entitled under her to a moiety. It is said, 
indeed, that person claimed to be Meredith’s tenant. But 
that cannot make a difference ; for it is to be presumed, 
that, like his Jandlord, he claimed the whole land. Be- 
sides, nothing else appearing to the contrary, it is an in- 
ference from the judgment of the Justices, that the sup- 
‘posed lessee took possession in an illegal and violent 
‘manner, and without any right. For, although it is said, 
that he “ claimed” under the lessor of the plaintiff, it does 
not appear, that he made that known to the defendant, 
nor, does it appear, that he had in fact a lease from that 
person. Even supposing, then, that the defendant was 
‘informed of Meredith’s title to a share, (which cannot be 
assumed) yet he had sufficient grounds for proceeding, 
as he did, against one, who was prima facie a trespasser 
witlf strong hand ; and it creates no likelihood, that the 
defendant intended to put out or to keep out the person, 
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whoever he or she might be, to whom: the: undivided 
moiety of the land, descended from John Andres, really 
belonged, and claim the whole for himself. Such may 
have been the fact ; but, if it be, it was not made to ap- 
pear upon the trial of this suit. 








Per Curiam. Judgment reversed and venire dé novo... 
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THE STATE TO THE USE OF J.C. BARNES & AL. vb. ELIZA- 
BETH SHANNONHOUSE & AL. 
When a legacy is given to four children by name, and one-of ‘them ‘dies ia 
the lifetime of the testator, his legacy is lapsed and must go, as 
property, to the next of kin of the testator. . 
The case of Johnson v. Johnson, 3 Ired. Eq. 426, cited and approved. 


Appeal from the Superior Court of Law of Pasquotank, 
at the Spring Term, 1846, his Honor Judge Bary pre- 
siding. 

The testator, Thomas L. Shannonhouse, in the tenth | 
clause of his will, gave to four of his children, naming 
them, the residue of his chattel property, and directed 
his executor to convert it into money, and equally divide 
it between his said four children, “ except one (Susan 
Forbes,) to have five hundred dollars less, for the twe 
negro girls already given to her.” William Shanon- 
house, one of the four legatees, died in the lifetime of the 
testator. The Judge was of the opinion that his share 
did not survise to the other three legatees, but lapsed, 
and was undisposed of by the will, and went to the next 
of kin of the testators. ' 


A. Moore, for the plaintiff. ; 
No counsel for the defendant. 
2 
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Heath ». Latham. 








Dante, J. We are of the same opinion with the 
Judge below. In Johnston v. Johnston, 3 Iredell Eq. 426, 
where the testator bequeathed the residue of his estate, 
not disposed of, to his wife and her six children, to be 
equally divided between them, and their heirs, share and 
share, alike ; A, one of the six children, died» in the life- 
time ofthe testator. Held,that this bequest was not tothe 
children as a class, but as if each had been particularly 
named. And, as each was entitled to only one seventh, 
the share would not be enlarged by the death of one in 
the lifetime -of the testator; and that the share of A. 
lapsed and was undisposed of, and belonged to the next 
of kin ‘of the testator, and to his widow. Inthe case now 
before us, each of the four children was particularly 
named by the testator. The share of William, who died 
im the testator’s lifetime, never vested in him, but lapsed, 
and became so much of the undisposed personal property 
of the testator, and of course went to the testator’s next 
of kin. The judgment must be affirmed, 








Per Curiam. Judgment affirmed. 





_ ROBERT R. HEATH ve. CHARLES LATHAM. 


Under the statute, directing, that, upon judgments against infant heirs, the ex- 
ecution shall be stayed for twelve months, the guardian of the infants has a 
discretion to waive the stay, aud permit the execution to issue instenter, 
aud the sheriff is bound to proeeed upon such execution. 





Appeal from the Superior Court of Law of Washing- 
ton County, at the Fall Term, 1846, his Honor Judge 
Pearson presiding. 

This is an action on the case brought to recover of the 
defendant, who is the sheriff of Washington County, 
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damages for failing to sell the real estate of the infant 
heirs at law of John D. Bennett, under two Fi. Fas. that 
issued to him at the instanee of the plaintiff, en motion 
in. open Court, from August term, 1845, of Washington 
County Court, for not appropriating to the said executions 
a proportion of the monies raised under the executions 
hereinafter mentioned, viz: 1, 2, 3,4, 5, and 6. It ap- 
peared that the plaintiff sbtained his judgments against 
said infant heirs, on debts due from the ancestor, at May 
term, 1845, of the said Court, and that at the succeeding 
term of the said Court, in August 1845, the stay of exe- 
cution was waived by Thomas E. Pender, the Clerk of 
said Court, wlio was on the return of plaintifi’s Sci. Fa. 
at May term, 1845, appointed guardian ad litem to said 
infant heirs: other judgments in behalf of other plain- 

tiffs were obtained at August term,‘1544, of said Court, 
against said infant heirs, on debts due from their ances- 
tor, upon which there was a stay of execution of twelve 
months, and at the expiration of the said 12 months, on 
motion in open Court, executions were ordered to issue, 
and accordingly did issue from August term, 1845, of 
said Court, and under the last named executions, the 
sheriff sold the land of the said infant heirs and applied 
towards their satisfactioh all the proceeds of the sales. 
Upon the face of these executions, under which the de- 
fendant sold, it appeared that they “issued after a stay 
of 12 months and on motion in open Court :” upon the 
face of the plaintiff’s executions, it appeared that they 
“issued after waiver of the stay by the guardian ad litem 
and on motion in open Court ;” and upon each-of the 
plaintiff’s executions the defendant made the following 
return: “This execution having come to my hands and 
it not. appearing by it that it was issued after a stay of 12 
months and on motion in open Court, and there being ether 
executions, no’s. 1, 2, 3, 4, 5, and 6, regularly issued 
against the same defendants, returnable in the same 
Court to the same term, I levied said executions, no’s. 1, 
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2, 8, 4, 5, and 6, on all the lands of the defendant in my 
county, and sold the same under said executions, the 17th 
November, 1845, and the proceeds did not satisfy said’ 
last mentioned executions.” Signed, C. Latham, Sheriff. 
Upon these facts, if the Court be of opinion -that the 
plaintiff is entitled to recover, then judgment to be ren- 
dered in his favor for sixty-seven dollars. and twenty 
cents, otherwise, judgment for defendant ; and his Honer 
Judge Pearson being of opinion that the plaintiff was 
not entitled to recover, rendered judgment in favor of the 
defendant: from which the plaintiff prayed an oppent to 
the Rupreme Court. 


Heath, for the plaintiff. 
A. Moore, for the defendant, 


Daniet, J. The statute declares, that no execution 
shall be levied on the goods or chattels, lands or tene- 
ments of any ‘minor in the hands of his guardian, until 
twelve months after judgment obtained on the scire facias, 
nor shall execution issue at any time, but on’ motion in 
open Court, Rev. Stat. Ch. 63, See. 11. The plaintiff's 
executions were issued from a Court having competent 
jurisdiction, and after a motion made in open Court, that 
they should be issued. The defendant, who was then 
the Sheriff, insisted, that, as it did not appear by the 
executions, that they were issued after a stay of twelve 
months, and also on motion in open Court, he was not 
bound in law to execute them on the lands descended to 
the infant heirs of William Bennett. The Judge who 
tried this cause, was of the same opinion; and gave judg- 
ment for the defendant. We do not agree with his honor, 
The statute was enacted, solely for the benefit of infant 
heirs. Twelve months stay of execution is given them 
by the statute to enable their guardians to provide, the 
means of satisfying the judgment, without a sale of the 
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property, or to enable the guardjan to prevent the pro- 
perty being sacrificed by an immediate sale. But whete- 
ever a statute is made for the benefit of a person or per- 
sons, he or they may waive that benefit. And there-was 
a waiver, by the guardian of the infant heirs of Bennett, 

of the time the.law gave thém as to the stay, of the exe- 
cutions of Heath. In many eases which may happen, as 
in this, thé infant heirs and their guardian may see that 
the property descended eannot by ‘any means in their 
power be saved from a sale; and then they may, in such 
cases, wish that all the creditors of their aneestor should 
be paid equally, as far as the proceeds of the sales made. 
of the property would admit ; and we see no good reason 
why they may not, to effect such an object, waive their 
stay of execution and let it be done ; for the afore men- 
tioned statute was not passed to favour any set of eredi- 

tors oyer others. And not only did the guardian waive 
the stay of execution, but the heirs have since acquieseed 
in what was done, and have not moved to set the execu- 
tions aside. On this waiver, the Court, on motion; or- 
dered Heath’s executions to issue ; and they were issued, 
and came to the hands of the Sheriff; and he was there- 
by legally commanded, and it was his duty to have levied 
on and sold the lands under them, with the others then 
in his hands, He did not do it, but refused to do it, and 
the plaintiff therefore was damnified, and had a legal and 
just cause of action against him. We think, that the 
judgment must be reversed, and any be rendered 
for Lee plaintiff. - | 


Per Curiam. a udgment for the plaintiff. 
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DAVID CARTER vs. CASON G. SPENCER. 


Where, in the County Court, the suit ‘was against three, aud, on am ap- 
peal to the Superior Court, the judgment was only against one, without 
its appearing on the record what had been done as to the others; Held, 
‘that although the judgment in the Superior Court might havé been 
erroneous or irregular, yet the judgment was good until reversed, and un- 
der an execution issuing-on it the Sheriff had legal authority to sell the 
property of the defendant against whom it issued, in conformity to such 
judgment, 

A good execution in the Sheriff's hands sustains a sale under it, though 
wrongly recited or not recited in the Sheriff's deed. : 

A vested remainder or a reversion in slaves may be sold under a fieri facies, 
subject to the temporary right of a hirer or other particular tenant. 

The bid of one person at an execution sale may be relinquished to another, 
who may take the sheriff’s deed. 

‘the purchaser of a slave has two different places of residence in two 
different Ceunties, the registration of his deed in either of those Countiés 
is sufficient. | 

The cases of Smith v. Kelly, 3 Mur. 507, Hatton v. Dew, Ibid. 260, Knight 
v. Leak, 2 Dev. and Bat. 130, Whitaker v. Whitaker, 1 Dev. 310, and 
Testerman v. Poe, 2 Dev. and Bat. 103 cited and appeared. 


‘Appeal from the Supeftior Court of Law of Hyde 
County, at the Fall Term, 1846, his Honor Judge Bamey, 
presiding. | 

This is detinue for a slave, tried on the general issue. 
The plaintiff claimed title under an execution sale by the 
Sheriff of Hyde, and his bill of sale. One Joel McLean 
instituted an action of debt on a bond, in the County 
Court of Orange, against the defendants, Cason G: Spen- 
eer and Peleg Spencer, the administrators of Isaiah H. 
Spencer, deceased, and against Daniel Murray and John 
Baffalow. In'that Court, judgment was rendered for the 
plaintiff against Spencer, who appealed to the Superior 
Court, and there a verdict and judgment were, in June 
1843, rendered for the plaintiff, against Spencer’s admin- 
istrators, $1,610 debt, besides damages and costs, and a 
frert Sacias issued thereon to the Sheriff of Hyde, de bonis 
intestati, in the hands of the said administrators. There 
were also two judgments in Orange County Court, in 
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favor of James Webb, against Spencer’s administrators, 
on Which writs of fiert facias were likewise .issued‘to 
Hyde County. The latter writs, however, did not name 
the persons, who were the defendants, as administrators 
of Isaiah H. Spencer, but commanded the sheriff to make 
the money “ of the goods and chattels of [saiah H. Spen- 
cer, deceased, in the hands of his administrators,” and‘in “ 
other respects, did not conform to the judgments. ~ Al. 
the executions came to the hands of the sheriff of Hyde, 
in July, 1843, who seised several slaves, of which, the. 
negro claimed in this action was one, and sold them, un- 
der the three executions, on the 31st of July, 1843, and 
on that day, made a bill of sale for this'slave te the plain- 
tiff as the purchaser. ‘The negro had, in the beginning 
of the year 1843, been hired out by the administrators te 
a persen in Hyde, for one year, and the hirer had the 
possession, until the sale by the sheriff, when the negro 
was present; and after the sale, the hirer again took him, 
and kept him until the end of that year, and then, the 
present defendant claiming, as one of the administrators 
of Isaiah H. Spencer, took the slave again, and'after'a 
demand, refused to deliver him to the plaintiff, and this 
action was brought. 

When the plaintiff offered, in evidence, the Sheriff's 
bill of sale, the defendant objected to its competency, for . 
want of due registration. It was registered in Hyde 
County in November; 1844; and the defendant insisted 
that Hyde was not the préper County. In supportof the’ 
objection he proved by witnesses, that the plaintiff, for 
several years before 1840, resided and kept a Hotel in . 
Raleigh, to which place, he removed frem a farm he — 
owned in Hyde, and which he cultivated and occasionally 
visited ; and that in 1840, the plaintiff went with his 
family to the farm in Hyde, and generally remained there 
until June, 1843. At the latter period, the plaintiff went 
with his family again to Raleigh, where he hada dwelling; 
and the family remained in Raleigh until the autumr of 
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3844, and the plaintiff also remained there principally 
during that period, though he visited Hyde in the winter 
‘of 1843 and-1844. In the month of November, 1844, the 
plaintiff resided and has continued since to reside in 
Hyde exclusively, The Cuan received the bill of sale in 
evidence. . 

In the bill of sale, the executions in favor of Webb are 
alone referred to, as being in the Sheriff’s hands, and no 
notiee is taken’of that of McLean. For that reasén, the 
defendant, insisting that Webb’s executions were void, 
because of their form and variance from the judgments, 
as before mentioned, prayed an instruction to the jury, 
that nothing passed by the Sheriff’s sale and conveyance. 
But the Court refused the instrugtion prayed for, and in- 
formed the jury, that although Webb’s executions were 
void, yet that the purchaser might get a good title, if the 
Sheriff sold under McLean's execution, notwithstanding 
that éxecution was not recited in the Sheriff’s deed. The 
defendant, then farther objected, that the fieri facias of 
McLean was not valid, because his ‘suit was brought 
originally against Murray and Buffalow, as well as 
Spencer, and the reeord did not shew in any proper man- 
ner that it had been determined as to Murray and Buffa- 
low. By the transcript of the record of McLean’s suit in 
-Orange Superior Court, it appears, that,’ in the transcript 
sent to that Court from the County Court, upon Spencer’s 

appeal, it is not stated, why the judgment was against 
Spericer alone, or how Murray and Buffalow were dis- 
eharged from the suit; but that in the Superior Court 
Spencer’s administrators alone appeared as ‘appellants 
and defendants, and the judgment was against them 
alone ; and, moreover, that at March Term, 1846, the 
Superior Court of Orange (after reciting that the ‘plain- 
tiff, McLean, had entered a nolle prosequi in the County 
Court as to Murray and Buffalow, and that the Clerk of 
the Oounty Court had, by mistake, omitted to insert the 
same in the transcript-sent to the Superior Court,) or- 
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dered, that the transcript in that Coart be amended by 
inserting therein the nolle prosequi as of the proper 
period: Thereupon, his Honor held, that the writ of fier 
facias in that case gave a valid authority to the Sheriff 
to make the sale. 

The defendant, then, further gave evidence, that the 
plaintiff was not the purchaser of the negro at the 
Sheriff’s sale, but that James Webb was, at the price of 
$459 99; and contended that, for that reason, the plain-- 
tiff could not recover. The plaintiff then gave evidence, 
that Webb, immediately after he was declared the highest 
bidder and purchaser, transferred his bid to the plaintiff 
and directed the Sheriff to make the bill of sale to him, 
and the plaintiff paid the price bid, and received the deed 
at once. Thereupon the defendant insisted, that the bid 
could not be thus transferred, and especially as the per- 
son, who had hired the negro for the year 1843, was en- 
titled to him during that year, and the possession was ad- 
verse to the Sheriff and to Webb. But the Court refused 
so to instruct the jury. There was a verdict for the 
plaintiff, and judgment ; and the defendant appealed. 


Shaw, for the plaintiff. 
No counsel for the defendant. 


Rurrix, C. J. The opinion of the Court is, that the 
judgment be affirmed. Nearly every point, made by the 
exceptions, has been repeatedly decided in this Court, 
contrary to the argument of the defendant. 

The amendment in the Superior Court, of the transcript 
from the County Court, makes the judgment consistent 
with the record and right ; as in our Jaw all contracts 
are joint and several. But if the amendment had not 
been made, the sale would still have been good. The 
execution conformed to the judgment, which was against 
the. administrators of Spencer alone. If there was error 
in any part of the proceedings, therefore, it was in the 
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judgment. Now, error or irregularity in the judgment 
ofa Court of competent jurisdiction, remaining unre- 
versed, does not affect the execution or the sale under it. 
Smith v. Kelly, 3 Mur. p.507. The case of Hatton v. Dew, 
Ibid 260, establishes that a good execution in the Sheriff’s 
hands, sustains a sale under it, though wrongly recited or 
not recited in the Sheriff’s deed. 

A vested remainder or a reversion in slaves may be 
sold under a fiert facias, subject to the temporary right 
of a hirer or other particular tenant. Knight v. Leak, 
2 Dev. & Bat. 130. The possession of a hirer is, in truth, 
that of the general owner, and not adverse to him. 
Whitaker v. Whitaker, 1 Dev. 310. In Smith v. Kelly it 
was also ruled, that the bid of one person may be re- 
linquished to another, who may take the Sheriff’s deed ; 
and the same doctrine was held in Testerman v. Poe, 2 
Dev. § Bat. 103. 

The remaining question, upon the registration, is the 
only one of any novelty ; and upon that, our opinion ac- 
cords with that of his Honor. The counsel for the plain- 
tiff has, indeed, argued, that the bill of sale is good with- 
out registration, as there is no creditor or purchaser in 
the case. But, whether the sale of a Sheriff stands upon 
the same ground with that of the owner himself, or 
whether the construction of the Rev. Stat. Ch. 37, Sec. 19, 
which re-enacts the 7th Section of the act of 1784, with- 
out its preamble, is to be the same as that of the original 
act with the preamble, the Court does not deem it 
necessary now to decide. For we hold, that the deed 
was properly registered in Hyde. The statute, Rev. St. 
ch. 37, sec. 20, requires the conveyance of a slave to be 
registered in the county where the purchaser resides, if 
he be in possession of the slave ; but, if, under any spe- 
eial agreement at the time of sale, the seller shall remain 
in possession, then it shall be registered in the county in 
which the vendor lives. The act dees not, in any case, 
require a registration in more than one place, Itis to be 
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either in the county of the purchaser or the seller; but 
not in both, when they happen to be different counties. 
If this be a case in which the registration is to be in the 
purchaser’s county, we think the act has been complied 
with; because Hyde was his residence, or one of his 
places of residence. He, with his family, had been living 
en his plantation in that county, continuously fer about 
three years, and up to the month before the purchase. 
That was certainly sufficient to gain him a demicil there. 
Nothing appears, from which it is to be inferred, that the 
plaintiff meant to give up that domicil. At most, it may 
be said, that he acquired a residence in Raleigh by com- 
ing te his house there. That is not clear, since there is 
nothing to shew how long he intended to remain up the 
country, when he came. But suppose he intended te fix 
a residence in Raleigh, he might do that without giving 
up his previous residence in Hyde ; and upon his death, 
the Court of either Wake or Hyde, had jurisdiction in 
granting administration or probate of his will. In the 
same manner, this conveyance might be registered in 
either of the counties, as that of his residence. For, as 
before noted, the act does not require registration in two 
counties, as to the same slave, and either county was a 
county of the plaintiff’s residence. But the plaintiff here 
was not in actual possession of the slave; and therefore, 
the case does not fall within the first provision of the sec- 
tion, which directs the registration in the county of the 
purchaser’s residence. So that, at all events, Wake was 
not the proper county, at any time after the deed was 
made. The case, indeed, is not literally within either 
clause of the section ; for, strictly speaking, it cannot be 
said, that there was a special agreement that the vender 
should retain possession. That language is appropriate 
to a sale by the owner of a slave of the present property, 
and not to the sale of a ieversion, by a sheriff. But it is 
clear, the legislature must have intended thatthe sheriff’s 
deed, in such a case, should be registered somewhere ; 
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and the purposes, for which registration is required. are 
best answered by a registration in the county, in which 
the slave was sold and the hirer and possessor of him 
lived. If not within the words of the latter part of the 
clause, the case then, is within the spirit and meaning of 
it. In this case, indeed, it so happened, that at the time 
of registering the bill of sale. November 1844, (which 
was in due time under the act enlarging the period of 
registering deeds,) the plaintiff had resumed his residence 
in Hyde as his exclusive residence ; so that it was then 
the county both of the vendee and vendor, and must have 
been the proper county. In every point of view, there- 
fore, the registration is sufficient. 


Per Curiam. Judgment affirmed. 


CHARLES R. HOWCOTT’S EX’RS. vs. THOMAS D. WARREN. 


An executor or administrator has a right to a remedy by petition, under the 
Act, Rev. Stat. ch. 74, to recover damages for the overflowing by a mill 
pond of his testator’s or intestate’s land in the lifetime of such testator or 


intestate. 
The cases of Gillett v. Jones, 1 Dev. & Bat. 343, and Waddy v. Johnson, 


5 Ired. 323, cited and approved. 


Appeal from the Superior Court of Law of Chowan 
County, at the Fall Term, 1846, his Honor Judge Pear- 
Son, presiding. 

The proceedings in this case, are under the act of the 
General Assembly. Rev. St. ch. 74, sec. 9, and following. 
The petition is filed to recover from the defendant dama- 
ges sustained by the plaintiff’s testator, for overflowing 
his land, by the mill pond of the defendant. The petition 
was heard, and order granted for a jury, in accordance 
with the provisions of the act. A verdict was returned, 
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assessing the plaintiff’s damages to $25. From the judg- 
ment on this verdict in the County Court, an appeal was 
taken to the Superior Court, and upon motion there, his 
Honor dismissed the petition upon the ground, that it 
would not lie for an executor for an injury in the testa- 
tor’s life time. 


Heath. for the plaintiffs. 
A. Moore, for the defendant. 


Nasu, J. In this decision, we are of opinion his Honor 
erred. By the common law, when a fort to real property 
was not immediately in jurious, but was consequentially on- 
ly, an action on the case was the proper remedy ; and when 
the act, complained of constituted a nuisance, the action 
might be brought for every fresh continuance of the 
nuisance. Penruddock’s case, 5 Rep. 101. ~ As the action 
was usually brought to abate the nuisance, the damages 
in the first recovery were often, merely nominal. If other 
suits became necessary through the obstinacy of the de- 
fendant, fresh actions were brought, until at length the 
defendant found it to be his interest, to submit to the law 
_ and abate the nuisance. Every man is .bound so to use 
his own, as not to injure his neighbour, and it never has 
been doubted that the overflowing of a neighbour’s land 
gives to him a right of action on the case, in the first in- 
stance. This continued to be the law of this State up to 
the year 1809, when the act was passed, under which 
these proceedings took place. The main object of the 
act, as declared by the Court in Dillett and Jones, 1-Dev. 
§ Bat. 343, is to.protect the owners of mills from the 
harassing and injurious effects of the principles of the 
common law, with respect to the continuance of a nui- 
sance. However small in value that injury might be, 
the party injured was at liberty to renew his action un- 
til he attained his object. In regard to public mills, 
which are considered valuable to the community at largé, 
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the principle is altered. The party injured has no right 
to his common law remedy, unless the annual injury he 
sustains is to the amount of $20, and it has directed in 
what manner the injury shall be ascertained. . The 
common law remedy, therefore, is not abolished in such 
_ cases, it is but suspended. His Honor decided the plain- 
tiff could not sustain his petition. because the injury 
complained of was committed in the life time of the tes- 
tator. If this be so, then injury of this kind can be re- 
dressed only by the person sustaining it. The heirs can- 
not complain of damages done to the estate before it be- 
came theirs, Suppose the action had been brought by 
the testator himself, and had continued in Court several 
years, so that the injury had amounted to a destruction 
of the property : as by destroying a valuable meadow for 
instance, thereby depriving the plaintiff of its entire use, 
and the plaintiff had died a short time: before the trial ; 
according to the opinion of the Court below, the cause 
would abate, as it could not be revived by the executor. 
For if the action cannot in the first instance be brought 
by him, neither will it survive to him when already com- 
menced, We do not agree with his Honor. At common 
law, all personal actions to recover damages for injuries . 
to property, real, or personal, or to the person, died with 
the person inflicting or sustaining the injury, and so the 
law is still, as to the last; but as to the two former, 
it has long been altered by Statutes in England and 
in this State. Thus the three statutes of the 4th, 25th, 
and 31st of Edward the third—give to executors and 
administrators, and the executors of executors, the 
same remedies for injuries to the personal estate of the 
testator or intestate committed in his life time, as 
the deceased himself might have had; and the statute 
the 3rd and 4th, William the third, chapter 42, ex- 
tends the like remedy to his representative, when the 
injury has been done to land. All these statutes are in 
force in this State, and are embodied in the 37th see. of 
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the 46th ch. of the Revised Statutes. The language of 
the act is, that executors and administrators shall have 
actions, in like manner as the testator or intestate might 
have had, for goods taken, &c. “ and for injuries done to 
the property of said testator or intestate, either real or 
personal, when such injury was sustained in the life-time 
of such testator or intestate,” &c. It is not denied but 
that the testator, Howcott, could have filed his petition, 
in like manner as the plaintiff, hisexecutor, has. Another 
reason assigned in the case, why the plaintiff cannot 
maintain his plaint is, that the object of the act, was the 
protection of the owners of mills, and that when the 
injury is past, as in this case, no such protection is neces- 
sary, and the act does not apply. If the case is not pre- 
vided for by the act, the common law remedy remains in 
full force, and if the plaintiff is not driven to this pre- 
liminary enquiry, he can immediately, as we have shewn, 
bring his action on the case. So that the protection of 
the owner is entirely removed, because the protection 
meant, must be from the action at law. In Gillett v: 
Jones, and several previous cases, it was held, upon the 
policy of the act, that it embraced all cases for injuries 
from mills ; and that has been since modified, only so far 
as it is declared in Waddy v. Johnson, 5 Ired. 333, that it 
does not apply to an injury to health only, where there is 
no overflowing of the plaintiff’s land. With that excep- 
tion, the action at common law, is superseded by this rem- 
edy; and, we hold, that it will lie, wherever the action 
on the case would, for which it is substituted. We are 
of opinion that there was error in dimissing the petition, 


Pzr Cuniam. Judgment reversed, 
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CHARLES R. HOWCOTT’S EX’RS. vs. JAMES COFFIELD’S EX’RS. 


A remedy: by petition, under the Act of Assembly, Rev. Stat. ch. 74, to re- 
cover damages for overflowing land by a mill pond, may be had against 
the executors or administrators of the person who committed the injury. 

The case of Fellow v. Fulgham, 3 Mur. 254, cited and approved. 


Appeal from the Superior Court of. Law of Chowan 
County, at the Fall Term, 1846, his Honor Judge Pearson 
presiding. ae 

This was a proceeding by petition under the Act of 
Assembly, Rev. Stat. ch. 74, prescribing the mode of re- 
covering damages fér the overflowing of land in certain 
eases by a mill pond. The plaintiffs were the executors 
of the person, whose land-had been overflowed, and the 
defendants were the executors of him, who, it was al- 
leged, had committed the injury. The Court was of 
opinion that the proceeding under the act was applicable 
only to present and continuing injuries, and did not apply 
to those which were past, and that the proceeding could 
not be sustained by an executor or against an executor. 
The Court therefore ordered the proceedings to be dis- 
missed and the plaintifls appealed. 


Heath, for the plaintiffs. 
A. Moore, for the defendants, 


Nasu, J. This case is similar in its foundation to that of 
the Executors of Howcott against Warren, decided at this 
Term. It was the opinion of the Court in that case, that the 
right to file a petition under the act concerning mills, for an 
injury sustained by the erection ofa mill during the life 
of an individual, survived to his executor or administra- 
tor, in like manner as it was possessed by him. The 
question here is, whether a petition can be brought against 
the executor of the party committing the injury. The 
opinion of the presiding Judge was, “that the proceeding 
under the Act was applicable to present and continuing 
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injuries, and did not apply to past injuries, and that the 
proceeding could not be sustained by an executor nor 
against an-executor.” In the case referred to, we have 
decided, that the right to bring the action, for an injury 
committed during thé life of. the. testator, did survive to 
his executor ; and we are of opinion that the petition. can 
be brought against the executor of him, who committed 
the injury. OF 

The petition alleges that Howcott, the testator, was 
the owner of the tract of land which adjoined the lands 
of James Coffield, who erected on his own land, a mill 
dam, which poured the water on the land of the intestate, 
whereby it was injured ; that Coffield is dead, having 
duly made his last will and testament, and that the de- 
fendant is his executor, and claims from the defendant 
the damages which his testator sustained in his life time, 
in consequence thereof. Unless this action can be sus- 
tained by the plaintiff, the estate of the testator is withe 
out redress. The heirs are clearly not answerable. Fél- 
low v. Fulgham, 3 Mur. 254; and though the Court does 
not,in so many words, say, the executors are answerable; 
they strongly intimate it. That was a petition to re- 
cover damages for the erection of a milldam. During its 
pendency the defendant died, and a sci. fa. issued against 
his heirs. The Court decided that it could not be sus- 
tained, for in no case was the heir answerable for the 
tort of his ancestor. They then go on to say, “executors 
and administrators act in autre droit, and maintain the 
rights of their testators and_ihtestates.” But the Act of 
Assembly under which the petition is filed, expressly 
gives the remedy. It gives to executors and administra- 
tors, “ actions in like manner as their testator or intestate 
might have had, for goods taken, &c., or for injuries done 
to the property of said intestate or testator, either real 
or personal, &c.”—“against the person or persons so de- 
taining, &e. or committing such injury, &c., them and 
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each of them and each of their executors, administrators 
and heirs.” ‘The act then expressly gives the executor 
the right to sue for an injury done to his’ testator’s reab 
property, during his life, in like manner, as he could 
himself, not only against the person committing the in- 
jary, but against his executor or administrator. It is 
right it should be so. The property of the plaintiff’s tes- 
tator has been injured by the wrongful act of the defen- 
dant’s testator , the damages, when properly ascertained, 
become a debt which ought, in the first place, to be paid 
out of the personal assets. Two objections have been 
raised in the argument here against this conclusien ; one 
is, that as the act has subjeeted the mill to execution tosat- 
isfy the judgment, the plaintiff may recover, and the heirs, 
who are now the owners of the mill, are not parties to 
these proceedings ; and the second is, that the executor 
or administrator may have no assets, to meet the judg- 
ment, and no provision is made in the act for trying such 
a question. The answer to the first exception is, that 
that provision in the act applies only to cases, where the 
owner or occupier of the mill is the defendant, and not 
to the case of an executor, which is necessarily an ex 
eeption. As to the question of assets: when the act 
gives the action against the executor, it does not deprive 
him of the privilege of protecting himself by proper pleas,,. 
pleaded at the proper time. The petition charges that 
the defendant has assets, and it is net denied. 


Per Cvpiam. ; Judgment reversed. 
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Where on the trial of an indictment for murder, the prisoner's counsel ob- 
jected, that the name of the deceased as mentioned i in the inlictenel ants 
not bis true name, that was a fact to be tried by the jury. 

The purpose of setting forth the name of the person, on whom an-offence has 
been committed, is to identify the particular fact or transaction, on which 
the indictment is founded, so that the atcused may have the benefit of an 
acquittal or conviction, if accused a second time. The name is generally 
required as the best mode of describing the person ; but he may be described 
otherwise, as by his calling or the like, if he be identified thereby as the 
individual and distinguished from all others, and if the name be not known, 
that fact may be stated as an-excuse for omitting it altogether. 

The Act of Assembly restraining Judges from expressing to the jury an 
opinion as to the “ facts,’ of the case, only applies to those. ** facts,” res- 
pecting which the parties take issue or dispute, and on which, as having 
occurred or not occured, the imputed liability of the defendant depends. 


Appeal from the Superior Court of Law of Yaney 
County, at the Fall Term, 1846, his Honor Judge Caup- 
WELL presiding. 

The prisoner was indicted, with another, for ‘the mur- 
der of Robert B. Roberts, by stabbing-with a knife, and 
found guilty.. Upon tke trial, witnesses for the State tés+ 
tified, that the prisoner gave the mortal wound without 
any previous provocation from the deceased. Witnesses 
for the prisoner, however, stated, that the deceased was 
in the act of striking at the prisoner, when the stab was 
given; and other witnesses for the prisoner testified, that 
the deceased had struck the prisoner one slight blow on 
the head or hat, and was in the act of striking another, 
when he received the stab. 

Iu the course of the charge to the jury, the presiding 
Judge remarked, “that the witnesses differed in their 
accounts of the transaction,” and then recapitulated theit 
testimony as to the manner in which the reneounter took 
place; and after some instructions upon matters of law, 
he remarked further, that, “ according to the testimony of 
the prisoner’s witnesses, the mortal blow was given at or 
about the commencement of the rencounter.” The Judge 
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informed the jury, that they were the judges of the truth 
and weight of the testimony of the’ witnesses. 

The Judge subsequently remarked to the jury, that the 
counsel for the prisoner had not, in his argument, con- 
tended, that the law touching the degree of the homicide 
was otherwise than it had been laid down by the Judge, 
“but that they had argued the facts with much ingenu- 
ity ;” and therefore, his Honor reminded the jury as to 
the importance of the matter in hand, and that it was 
their duty to weigh the evidence deliberately and give a 
verdict according to the facts, and to the law 4s it had 
been expounded by the Court. 

During the examination of the witnesses, the prisoner's 
Counsel made the point, that the deceased was not pro- 
perly named in the indictment, “ Robert B. Roberts,” and . 
requested the Court to reserve the question. But the 
Court declined doing so, and said that it was a question 
of fact for the decision of the jury, whether that was the 
name of the deceased. - Witnesses then stated, that “Ro- 
bert Burton Roberts” was supposed to be his full name, 
but that he was commonly known as “Robert B. Roberts,” 
and often called for short, “ Burt Roberts.” Upon ~that 
evidence, the counsel for the prisonér in the argument 
before the jury did net deny, that the deceased was’ de- 
scribed by his proper name in the indictment, or raise 
any question thereon. 

After the verdict against the prisoner, his counsel 
moved for a new trial upon the ground, that the deceased 
was not properly named in the indictment; and it was 
refused by the Court. : 

The prisoner’s’ counsel then moved for a venire de novo, 
upon the ground that, in making the remarks to the jury 
before mentioned, the presiding Judge had given an opin- 
ion upon the facts. That was also refused, and sentence 
of death pronounced ; and the prisoner appealed. . 


Attorney Generat, for the State. 
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Baxter and Alexander, for the defendant. — 


Rorrix, C.J, The Court is of opinion, that there i is no 
error in the judgment. 

On the point respecting the name of the, deceased, his 
Honor was certainly right in saying, that it was the pro- 
vince of the jury todetermine what thename was. Wedo 
not understand what was meant by the.request, that the 
Court would reserve that question. If the prisoner meant 
to insist that the name of the deceased was not that given 
to him in the indictment, but another, and wished the aid 
of the Judge in getting the lawful advantage of the de- 
fect in the description, the proper method would. have 
been.to ask an instruction to the jury, that if they: found 
that the deceased was not named “ Rebert B. Roberts,” 
bat something else, they should acquit the prisoner for 
that variance. But the Court could not assume that the 
variance in the names existed, so as to reserve or with- 
draw the whole matter from the jury, according to the 
motion on behalf of the prisoner. 

With the decision of the jury on that question, whether 
right or wrong, this Court cannot interfere, as has often 
been declared. But if we could interfere, it is notimproper 
to say, that there does not appear to be any ground fordoing 
sohere. The purpose of setting forth the name of the per- 
son, who is the subject on which an offence is committed, 
is to identify the particular fact or transaction, on which 
the indictment is founded, so that the accused may have 
the_benefit of one acquittal or conviction, if accused a 
second time. The name is generally required as the best 
mode of describing the person ; but he may be described 

otherwise, as by his calling or the like, if he be identified 
thereby, as the individual, and distinguished fram all 
others ; and if the name be not known, that fact may be 
stated as an excuse for omitting it altogether. Bat here 
the description of the deceased is by.a name, and the ob- 
jection is, that it is not his true name. “Now, there is no 
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evidence what the true name was, that is to say,.in the 
sense of being the name by baptism ; for it does not ap- 
pear that this person .was ever baptized. He could, 
therefore, have had a name by reputation only; and it 
seems that by reputation he was known, as well by the 
one, as the others of three appellations, namely, “ Rebert 
Barton,” “ Robert B.” and “ Burt ;” and the probability, 
from the common usage of the country, is, that, in formal 
and serious transactions, he was more generally called 
“Robert B.” than otherwise, though on familiar occasions 
he was oftener by contraction called “ Burt.” The jury 
might therefore be well warranted in treating these, not 
as different names, but as different modes of calling the 
same name. ‘There could be no difficulty imposed on the 
prisoner in pleading former acquittal or conviction; for. 
by proper averments,.that the “Robert B. Roberts,” 
mentioned in one indictment is one and the same person 
as the “ Robert Burton Roberts,” or “ Burt Roberts” men- 
tioned in the other, he could readily shew the truth of 
the case. It must be a sufficient designation of a person, 
in such a case, to give the name by which he is geherally 
known. 

His Honor, undoubtedly, did not transcend his powers 
and duty, under the act of 1796, in delivering his charge 
to the jury. The “ facts,” on which the act restrainshim 
froma expressing an opinion to the jury, are those, res- 
pecting which the parties take issue,or dispute, and on 
which, as having occurred or not occurred, the imputed 
liability of'the defendant depends. But the act does not 
prohibit the Judge from drawing attention to things that 
occur in Court and speaking of them, as having actually 
occurred there. ‘Thus, the Court could not tell the jury, 
that it had been sufficiently proved, that the stab was 
given without any provocation, or that it was after the 
prisoner had received a blow; because that was a fact 
involved in the past transaction, that was then the sub- 
ject of investigation, and in respect-to which the parties 
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differed, and it was the province of the jury to enquire 
of the truth. But that the State’s Witnesses gave one 
narrative of that transaction, and the prisoner’s witnesses. 
gave another, and, of course, that “ the witnesses differed 
in their accounts,” the Judge might not only state tothe 
jury, but it was his duty, by the act ‘of 1796 itself, to 
state to them: for that act, “declares it to be the duty 
of the Judge to state, in a fall and correct mannet, the 
faets given in evidence. and explain the law arising on 
them.” He was bound, therefore, in summing up the 
evidence, to draw the attention of the jury to the conflict 
in the testimony, and explain the impertance of it, so as 
to advise them, what, in law, should be their verdict, ac- 
cording as they should believe that tiie one or the other 
set of witnesses told the truth. 

With respect to that part of the exception, whieh re- 
fers to the words of the Judge, that “the mortal blow 
was given,” and that it was given “at or about the com- 
mencement of the rencounter,” the argument is, that the 
Judge assumed those facts to exist. .He had a right to 
assume them as against the prisoner ; because they were 
stated by witnesses brought by him to support his defences 
and are to be treated as his own account of the transac- 
tion, to this purpose. It is obvious, that the prisoner did 
not deny the death of the party, nor that he gave the 
blow which caused it; and that he was insisting by way 
of defence on an extenuation from the circumstances, un- 
der: which, as he said, it was given. This pré-supposes 
that the mortal blow was actually given, and the pris- 
oner’s own witnesses proved the fact ; and that amounts 
to an admission by the prisoner himself; that the blow 
was given by him, and the prisoner cannot complain, that 
the Judge so treated it. Then with respect to thé re- 
mark, as to the period at which the blow was given ; his 
Honor but repeated the substance of what the prisoner’s 
witnesses themselves had stated; and the prisoner had 
acquiesced in. Their account was that the stab was 
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given, as the deceased was about giving his first blow, or 
immediately after having given a slight one, and while 
attempting to give another, and there was no evidence 
even Of any preceding altercation. It was surely then, 
given at or about the commencement of the affray ; and, 
as that appeared upon the prisoner’s own defence, the 
Court could not err, as against him, in treating as facts, 
what the prisoner alleged, and his witnesses proved to 
be the facts. 

Judgment of death was therefore properly given, and 
the Superior Court will further proceed thereon accord- 


ing to law. 


Per Cvrtam. Certificate ordered accordingly. 


DEN ON DEMISE OF CORNELIUS FLYNN, vs. JOHN W. WIL- 
LIAMS, & AL. 


A, being seized and possessed of an estate in fee in a tract of land, subject to 
a limitation over to B, in the event of A’s dying without issue, made a 
fraudulent conveyance of the land. Afterwards B died, leaving A, his 
heir atlaw. Held, that after the death of B the whole estate was liable 
to the satisfaction of A’s ereditors. 

The Act, regarding fraudulent alienations of property, makes the fradulent 
conveyance absolutely void, and in that way prevents the passing of any 
estate, as against creditors, &c. 

‘The.cases of Haffner v. Irwin, 1 Tred. 498, Hoke v. Henderson, 3 Dev. 15, 
Picket v. Picket, 3 Dev. 6, and Flynn vy. Williams, 1 Ired. 509. 


Appeal from the Superior Court of Law of Beaufort 
Coumty, at the Fall Term, 1846, his Honor Judge Batter, 
presiding. 

The plaintiff and defendants each claim the land in 
dispute under Joseph R. Hanrahan. The case is as fol- 
lows: Walter Hanrahan died previous to the year 1323, 
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having duly made his last will and testament, in which he 
devised to Joseph R. Hanrahan. hjs son, in fee, the lands 
in question, and in a subsequent part of the will he devi- 
ses.as follows: “In case my son Joseph R. Hanrahan 
should have no issue at the time of his death, I then de- 
vise the aforesaid lands already given him,.to my son 
William K. Hanrahan.” Walter Hanrahan left three 
sons, James, Joseph R. and William K. Hanrahan. Of 
these James died the first after his.father, without having 
any issue, and then William, who died in 1834 and with- 
out having had issue, and leaving Joseph his heir at law, 
and the latter, died in 1837. In 1827, one Christie ob- 
tained a judgment in-the County Court. of Beaufort, 
against Joseph Rt. Hanrahan, and to defeat this ¢laim, 
Hanrahan, on the 14th December, 1826, conveyed the 
lands in question,to the lessor of the plaintiff, without 
any valuable consideration, at which time the suit was 
pending. After the death of Joseph R. Hanrahan, various 
creditors of his, upon debts contracted after the date of 
his deed to the lessor of the plaintiff, obtained judgments 
against his heirs, and the lands in dispute, were, under 
éxecutions issuing on said judgments, sold by the sheriff 
of Beaufort County, and.James O’K. Williams, the fa- 
ther of the defendants, purchased them. . 

The plaintiff requested the Court to instruct the jury 
“that notwithstanding they might be satisfied of the ex- 
istence ofa fraudulent intention,on the part of Joseph 
R. Hanrahan, to defeat the anticipated recovery of Chris- 
tie in making the deed to Flynn, yet, this fraudulent in- 
tention, avoided the deed, only so far as it conveyed the 
estate, which was then in Joseph R. Hanrahan and liable 
to be sold under execution: That, as to the contimgent 
estate, which was then in William K.-Hanrahan, and 
afterwards descended to Joseph by the death of William, 
the deed could not be avoided by the existence of such 
fraudulent intention, but that said estate was conveyed 
to the said Flynn.” His Honor refused to give such in- 
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given, as the deceased was about giving his first blow, or 
immediately after having given a slight one, and while 
attempting to give another, and there was no evidence 
even Of any preceding altercation. It was surely then, 
given at or about the commencement of the affray ; and, 
as that appeared upon the prisoner’s own defence, the 
Court could not err, as against him, in treating as facts, 
what the prisoner alleged, and his witnesses proved to 
be the facts. 

Judgment of death was therefore properly given, and 
the Superior Court will further proceed thereon accord- 


ing to law. 


Per Cvrtam. Certificate ordered accordingly. 


DEN ON DEMISE OF CQRNELIUS FLYNN, vs. JOHN W. WIL- 
LIAMS, & AL. 


A, being seized and possessed of an estate in fee in a tract of land, subject to 
a limitation over to B, in the eveut of A’s dying without issue, made a 
fraudulent conveyance of the land. Afterwards B died, leaving A, his 
heir atlaw. Held, that after the death of B the whole estate was liable 
to the satisfaction of A’s ereditors. 

The Act, regarding fraudulent alienations of property, makes the fradulent 
conveyance absolutely void, and in that way prevents the passing of any 
estate, as against creditors, &c. 

‘The.cases of Haffner v. Irwin, 1 Tred. 498, Hoke v. Henderson, 3 Dev. 35, 
Picket v. Picket, 3 Dev. 6, and Flynn vy. Williams, 1 Ired. 509. 


Appeal from the Superior Court of Law of Beaufort 
Coumty, at the Fall Term, 1846, his Honor Judge Batzer, 
presiding, 

The plaintiff and defendants each claim the land in 
dispute under Joseph R. Hanrahan. The case is as fol- 
lows: Walter Hanrahan died previous to the year 1323, 
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having duly made his last will and testament, in which he 
devised to Joseph R. Hanrahan, his son, in fee, the lands 
in question, and in a subsequent part of the will he devi- 
ses as follows: “In case my son Joseph R. Hanrahan 
should have no issue at the time of his death, I then de- 
vise the aforesaid lands already given him,.to my son 
William K. Hanrahan.” Walter Hanrahan left three 
sons, James, Joseph R. and William K. Hanrahan. Of 
these James died the first after his.father, without having 
any issue, and then William, who died in 1834 and with- 
out having had issue, and leaving Joseph his heir at law, 
and the latter, died in 1837. In 1827, one Christie ob- 
tained a judgment in-the County Court. of Beaufort, 
against Joseph R. Hanrahan, and to defeat this ¢laim, 
Hanrahan, on the 14th December, 1826, conveyed ‘the 
lands in question,to the lessor of the plaintiff, without 
any valuable consideration, at which time the suit was 
pending. After the death of Joseph R. Hanrahan, various 
creditors of his, upon debts contracted after the date of 
his deed to the lessor of the plaintiff, obtained judgments 
against his heirs, and the lands in dispute, were, under 
éxecutions issuing on said judgments, sold by the sheriff 
of Beaufort County, and.James O’K. Williams, the fa- 
ther of the defendants, purchased them. 

The plaintiff requested the Court to instruct the jury 
“that notwithstanding they might be satisfied of the ex- 
istence of .a fraudulent intention,on the part of Joseph 
R. Hanrahan, to defeat the anticipated recovery of Chris- 
tie in making the deed to Flynn, yet, this fraudulent in- 
tention, avoided the deed, only so far as it conveyed the 
estate, which was then in Joseph R. Hanrahan and liable 
to be sold under execution: That, as to the contimgent 
estate; which was then in William K.-Hanrahan, and 
afterwards descended to Joseph by the death of William, 
the deed could not be avoided by the existence of such 
fraudulent intention, but that said estate was conveyed 
to the said Flynn.” His Honor refused to give such in- 
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structions, but charged the jury “that if Joseph R. Han- 
raban intended, by his deed to Flynn, to defeat the an- 
ticipated recovery by Christie, the deed was void as to 
Christie. and by conclusion of Jaw was also void, as te 
the subsequent creditors of Hanrahan, under whom the 
defendants claimed.” A verdict. was found for the de- 
fendants and the plaintiff appealed. 


Rodman, for the plaintiff, submitted the fellowing ar- 
gument. 


Both parties claim through Joseph R. Hanrahan. Itis — 
admitted that the deed from Joseph R. Hanrahan ‘to the 
plaintiff, for the lands described in the declaration, passed 
the title to the plaintiff against the grantor and his heirs. 
It was so decided in Flynn v. Williams, 1 Ired. 509, But 
the defendants contend that the deed was fraudulent and 
void as to them, elaiming under creditors of the grantor. 

The plaintiff requested the Court below to instruct the 
jury, that, although the deed in question might be (and 
it must be admitted in this argument that it was) frau- 
dulent, and therefore void so far as it operated or pro- 
fessed to pass the determinable estate that was then 
vested in the grantor, yet that in law it could not be held 
fraudulent and void any farther. The Court on the con- 
trary instructed the jury, that, if made with the intent to 
defraud Christie of his anticipated recovery, it was utterly 
void. 

The plaintiff submits that the Court erred both in giv- 
ing and refusing instruction. 

It is believed to be undisputed, that if this deed be 
valid as against the defendant’, there is no obstacle to 
the plaintiff *s recovery. 

1. The validity of this deed to the plaintiff must be de- 
eided by the state of facts which existed at the time when 
it was made. The fraudulent intent required to avoid 
must be an intent ‘hen entertained: circumstances ex post 
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facto cannot affect it. There can be no doubt but that 
the devise to William K. Hanrahan, on the contingency 
of Joseph R. Hanrahan’s dying without leaving issue, was 
a good executory devise. The estate given to Joseph by 
the will of Walter Hanrahan, was.a fee liable to deter- 
mine on the death of Joseph without issue and limited 
over to William on that contingency. This determinable 
estate was all the estate; which was in Joseph at ‘the 
making of the deed from’ him to plaintiff. After ‘that 
time he acquired a new and distinct estate—the residue 
of the absolute fee by descent from his brother William. 
The estate, which he had previous to this descent by the 
death of William, was a separate and distinct estate from 
the ultimate contingent fee which was in William. This 
appears from the case of Goodtitle dem. Vincent v. White, 
15 East..174. It may be farther illustrated by the hypo- 
thesis, that Walter Hanrahan had devised the estate 
which he in fact did devise to William, to a stranger: to 
whom Joseph would not have been heir—or that William 
had devised his estate toa stranger. In either of these 
cases Joseph’s estate would have been extinguished on 
his death without leaving issue, as actually happened. 
But the fact of William being a stranger or making the 
supposed devise, would not have altered the estate in 
Joseph under the will of Walter: the hypothesis shows, 
therefore, that the ultimate fee was not in Joseph at the 
time of making the deed, but came to him by descent 
from William afterwards. Joseph was one of the pre- 
sumptive’ heirs of William, but their respective estates 
in these lands were as distinct, as if that aceidental per- 
sonal relation had not existed. 

If this position be correct then, Joseph had no interest 
in the yitimate contingent fee, but merely an expectancy 
as an heir presumptive, which he could pass by estoppel 
only, which was not liable to execution and not ‘withiz 
the Statute 13th Elizabeth. 

2. But should it be held that the severance of the two 
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estates was not so complete as is supposed, and that Jo- 
seph did have an interest in the ultimate fee by reason 
of the possibility that his determinable fee might be.con- 
verted into an absolute fee by: his death, leaving issue,in 
that case even, the plaintiff submits that that interest, 
whatever it might be called, was, Ist, not of a nature to 
be subject to execution, and consequently, 2dly, was not 
within the Statute 13th Elizabeth. 

Ist. It was not subject to execution. Nothing is lia- 
ble to execution, but “all vested legal interests of the 
debtor which he himself can legally sell, Knight v. Leak, 
2 Dev. and Bat. 135. The words can “legally sell,” 
here obviously mean, can sell by some instrument of 
conveyance operating by way of passing an estate, and 
not one which operates merely by estoppel. 3 Dev. 270. 
The interest of Joseph in the lands, over and above his 
determinable fee, (if any thing) could only be propped by 
estoppel. 4 Kent Com. p. 266 and note: it cn not come 
within the rule laid down as-above in Knight v. Leak, 
A possibility can rot be sold under execution. Gentry v. 
Wagstaff, 3 Dev. 270. If at the date of this deed to the 
plaintiff, the estate of Joseph had been sold under a fiers 
facias, the purchaser would have acquired the estate then 
in him, viz: a fee which determined by his death and 
nothing more—not the estate which subsequently descend- 
ed from William and which is in controversy in this suit. 

2. If the interest of Joseph in the lands over and above 
his determinable fee was not liable to sale under execu- 
tion, then the deed passing this interest to the plaintiff by 
force of the estoppel is not within the 13 Eliz: Ist Rev. 
St. ch: 50, sec. 1. See 1 Story’s Eq. p. 362, s. 367-8, 
and authorities cited. Joseph’s interest above mentioned 
woald come within the class of estates, which embraces - 
copyholds stocks, &c. which have been held excluded from 
the statute forthisreason. Ifthat interest be not within the 
purview of the statute, there is nothing to avoid Joseph's 
deed to plaintiff, for though it has been said that the com- 
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mon law is so strong against fraud, that it might have 
answered all the purposes of the statute, yet the statute 
has superseded the common law or at least the two are 
strictly co-extensive. The deed is so far avoided only as 
it deprives creditors of what was liable to them, viz: the 
fee which has determined long since. 

The plaintiff relies principally on the point , above pre- 
serted, but submits all those made by the instructions 
given and these prayed-fyr and refused. 


Stanly, J. H. Bryan and Shaw, for the defendants. 


Nasu, J. In the opinion of his Honor we entirely con- 
cur. The very ingenious argument submitted to us im 
behalf of the plaintiff has failed fo convince us that heis’ 
entitled to a verdict in this case. It is fallacious, and its 
fallacy consists in considering the Act, against fraudulent 
conveyances, as operating on the estate of the fraudulent 
grantee, and not on the conveyance. The words of the 
act are plain and unambigious. “ All and any feofment, 
&c.”—“at any time had or hefetofore made, or at any 
time hereafter to be had or made, &c.” “to or for any par- 
pose or intent to delay, hinder, and defraud creditors, and 
others oftheir. just and lawful actions, debts, and-ac- 
counts, shall be deemed and taken, to be clearly and ut- 
terly void, frustrate and of no effect.” It is the convey- 
ance which the act makes void. Haffner v. Irwin, 1 
Ired. 498. The plaintiff, while he distinctly admits, that 
the conveyance to Flynn.is fraudulent as to Christie, con- 
tends that it is void, only as to the estate which was then 
in Joseph R. Hanrahan, and not as to that which was 
contingent and dependent upon the death of William 
Hanrahan, for the reason that only the estate Joseph 
then'had was liable to execution for his debts. Admit 
this to be so, Unfortunately for the plaintiff, he claimed 
both estates by the same conveyance, and by what al- 
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chemy he separates. the two estates, so conveyed, so as 
to preserve the one, while admitting the other to be void 
for fraud, we cannot well-perveive. It is‘a well-estab- 
lished principle, that when a statute makes a deed void, 
for any cause, the whole deed is void, although, mixed 
with illegal considerations, there may be others which 
are just and proper. Thus it is declared by the Court in 
the case of Haffner v. Irwin, 1st Ire. 498. * If the hin- 
drance form any part of the wetual intent of the act 
done, so farthe act.against them is a malicious or wicked 
contrivance, and it is not to be questioned that a convey- 
ance or assurance, tainted in part with a malicious or 
fraudulent intent, is-by the statute made void as against 
creditors in tolo.” Here it is admitted, that, at the time 
the conveyance was made to Flynn, Joseph R. Hanrahan 
had in the Jand an estate, which was subject to Christie’s 
claim, to-wit : his defeasible estate in fee, simple, and it 
is admitted, it was made to defeat his debt.. It wasthen, 
in part at least, tainted with a malicious and fraudulent 
intent, and is, according to the decision just cited, void 
in toto, that is, the conveyance,or assurance is utterly 
void. It is inoperative even as colour of title against a 
creditor, until the latter has acquired a right of entry. 
Hoke v. Henderson, 3 Dev. 15. Pickett v. Pickett, Ibid 6. 
By the will of his father Joseph took an estate in fee, de- 
feasible on his death, without issue; when the estate was 
limited over to his brother William in fee. This re- 
mainder to the latter, was good as an executory devise, 
beeause it was limited to take effect during lives then in 
being. The death of William no farther affected the 
| estate, than to throw upof his heir the contingent estate 
devised to him, and Joseph was his heir at law, and upon 
his death, without issue, it passed, eo instanti, to his heirs 
at law. Whatever might be the effect of an estoppel or 
rebutter, as between the present plaintiff and the heirs of 
Joseph R. Hanrahan and those claiming under them, ‘it 
can certainly have no. operation upon his creditors, in 
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whose’ shoes the defendants stand. . In the case of Flynn 
v. Williams, 1 Ire. 509, it is decided that Christie, by his ° 
purchase under his execution, acquired only ‘the ‘titl 
which was in Joseph at that time, and which consequent- 
ly expired with the life of Joseph. The case states, that 
Christie’s debt is still unsatisfied, and that the father of 
the defendants purchased, at the sale by the sheriff under 
execution against the heirs of Joseph, to "satisfy debts 
contracted by him, after the date of his deed to the plain- 
tiff. The deed to the plaintiff being made to defraud 
Christie, a present creditor, it is utterly void, as to sub- 
sequent creditors, for it is not bona fide, 1 Sto. Eg. 348, sec. 
352, and the authorities there cited. And also page 352, 
sec. 361, where the same principle is stated. Taylor v. 
Jones, 2 Atk. 601, Newland on contracts 389. The plain- 
tiff claims the land in controversy, alone under that deed, 
and it being utterly void as against the creditors of the 
grantor, under whom the defendants claim, jit confers 
upon the plaintiff no ‘legal title against them, and the 
plaintiff cannot recover. 

We are of opinion his Honor was right in refusing the 
instruction prayed for, and committed ng -error in his 
charge. 








Per Corram. Judgment affirmed. 


— 


STATE vs. WILLIAM A. GREEN. 


In an indictment under the Statute, Rev. Stat. ch. 34, see. 48, for maiming 
by biting off an ear, it is not necessory to state whethed it wes the sight qt 
left ear. ¢ 

The case of the ‘State v. Moses, 2 Dev. 452, eited and approved. 


Appeal from the Superidt Court of Law.of Granville 
County, at the Fall Term, 1846, his Honor Judge Barmls 
presiding. 
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This is an indictment for an assault and biting off “the 
ear” of W. H. on purpose and unlawfully, but without 
“malice aforethought,” and it concludes contra formam 
statuti. After conviction, the prisoner’s counsel objected, 
that sentence could not be passed under the statute, Rev. 
St. ch. 34, sec. 48, because the indictment is uncertain and 
insufficient, inasmuch as it does not state which ear was 
bitten off. The presiding Judge was of that opinion, and 
refused to give judgment of imprisonment as. prescribed 
in the act, though willing to pass sentence asupon an in- 
dictinent for an assault at common law; and the solicitor 
for the State appealed. 


| Atterney General for the State. 
Badger and Gilliam, for the defendant. 


Rurriy, C. J. After a resolution in Long’s case, 5 Rep. 


120, that certainty to a certain intent in general is requir- 
ed in indictments, and no more, Lord Coxe states a further 
resolution, that charging a stroke on the head, or on the 
face, or upon the right hand, or left arm, is sufficient, 
though not specifying on what part of theyhead or face 
the stroke was given, or whether it was onthe back or | 
palm of the right or left hand, or on what of the 
arm: but that super manum, or super brachium, or super latus, 
without “ the right” or “ the left,” is not sufficient, be- 
cause in such cases the part of a man, in which the 
wound is, is not certain. The reason of the distinction 
is obvious enough. There is but one head or face, and 
therefore it sufficeth to say, “the head” or ‘the face :” be- 
ing that degree of certainty which is requisite in an in- 
dictment. In like manner, there is but one “right hand;” 
and the law does not require a certainty that shall be 
carried to every particular of the part or parts of that 
member injured, But when'the injury is to a member of 
the body, of which there are two, itis but a certainty to 
a certain intent in general, to designate that one of the 
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two, to which the injury was done. "It is certain, there- 

fore, that at common law, in charging the mortal wound 

on the hand, arm, side, or leg in an indictment for murder, 

it was indispensable to state it to be the right or the left 

arm, hand, side or leg. But it.is equally clear, that this 
was requisite as a matter of form in the indictment, from 
respect to precedents, and to no other purpose. It was 
not regarded as one of those substantial averments, to. 
which the proof must correspond in manner’ and form. 

For Lord Hale states, “that an ‘indictment for murder, 
besides laying the act to have been done felonice and as- 
certaining the time, must have these certainties and re- 
quisites: 1st. Declare with what it was done, namely, 
cum gladio; though killing with another weapon main- 
tains the indictment. 2nd. Must shew in what hand the 
sword was held ; and for want of that an indictment had 
been quashed. 3rd. It ought to shew in what part of the 
body the deceased was wounded, and therefore if it be on 
the hand or arm, without saying, whether right or left, it is 
not good. 4th. The length and, depth of the wound is to 
be'shewed. Yet, he adds, “ but, though the manner ard 
place of the hurt and its nature be requisite, as to the 
formality of the indictment, yet if upon evidenee it ap- 
pears to be another kind of wound in another place, if the 
party died of it, it is sufficient to maintain the indictment.” 
Thus we see, that so great respect was paid to the form 
of indictments, as settled’ by precedents, that an indict- 
ment was actually quashed for not averring which hand 
held the weapon with which the wound was given ; but, 
nevertheless, the evidence need not shew that it was with 
or on the right or left hand, though so laid in the indict- 
ment. Archb: Cr: Plg: 315. It was upon that ground, 
namely, that the manner and form of laying the cause of 
the death and describing the wound was not of the sub- 

stance of the indictment, that the Court’ held, in: the 
State v. Moses, 2 Dev. 452, that under the act of 1811, an 

indictment ~ good, which did not state the dimensions 





SUPREME COURT. 


State v. Greene. 








of the wound. It was deemed unnecessary to charge any 
matter, which need not be proved on the trial; and that 
was laid down as the rule of construction of the statute. 
It Was considered at the time, that at common law it was 
indispensable to state the dimensions of the wound, ac- 
cording to the ancient authorities, and Owen's case in this 
State; and it was supposed that the law so continued in 
England up to that time. We were not then aware of 
the St. 7, Geo. 4, ch. 64, whereby several most material 
alterations were made in the law in that country as to 
the form of indictments and the proceedings thereon, and 
the mode of taking advantage of eertain defects in them ; 
among which is.a provision, that no jadgment upon any 
indictment, whether after verdict, or out-lawry, confes- 
sion, or otherwise, shall be stayed or reversed “for want 
of the averment of any matter unnecessary to be proved.” 
It was thus by an express enactment that the same pro- 
vision was adopted there, which this Court thought was 
one of the necessary effects of the general terms of our 
enactment ; except that by the English statute the de- 
fects are waived by pleading over, and therefore are still 
open to a demurrer, whereas by ours the indictment not- 
withstanding the defects, is sufficient to all intents and 
purposes, and cannot be quashed nor the judgment ar- 
rested. We find it stated accordingly by a respectable 
writer on pleading in criminal cases, after mentioning 
the rule as to laying in what part of the body the wound 
was given, that it would be ridiculous to attempt to ac- 
count for or justify that particularity ; and he gives his 
reason for the remark in these words: “For the same 
strictness is not required as to the evidence necessary to 
support it; as if, for instance, the wound be stated to be 
on the left side, and proved to be on the right, the va- 
riance is immaterial ; and, for this reasun, the objection 
ean now only be taken by demurrer,” by force of the act 
7 Geo. 4, ch. 64, Archbold, Cr. Pl. 316. For the same rea- 
son it cannot be taken here in any way, according to the 
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act of 1311, Rev. St. ch. 35, sec. 12. - It may be mentioned 
by thé way, that the very’point, decided in the State v. 
Moses was in 1825 so adjudged in England in Rez v. 
Mosely, R..and M. 97; in which it was held by- ten 
Judges, that, as it was never necessary to prove the 
wound as laid, it is not at common law necessary to 
state in the indictment the length, breadth, or depth of it. 

Whenu it is thus seen, that an indictment for-a capital © 
felony, which charges a mortal wound in the right ear, is 
supported by evidence of the wound in the left- ear, it 
would seem te fellow necessarily, that an indictment for 
the misdemeanor of biting off the right ear is, in like 
manner, sustained by proof, that the left was bitten off. 
The offence by the statute is biting off “an ear;” and as 
there is no difference in the crime, whether it be one or 
the other, the substance of the offence charged is estab- 
lished by proof, that it was either éar.. As Lord Hale 
says, it is fit to be laid as near the truth as may be, yet, 
if upon the evidence it appear to be a wound in another 
place, it is sufficient. There must doubtless be a charge 
of biting off an ear, because that member is the specific 
object of the enactment. Bat it is not necessary the in- 
dittment should state, whether it be the right or the left 
ear, to enable the accused to defend himself, or to inform 
the Court of the act creating the offence, or of the punish- 
ment prescribed, nor to give the party the full benefit of 
the plea of former acquittal or conviction. If not good 
in this general form upon the principles of the common 
law, applicable to the mode of charging offences against 
the person of another, the Court holds, that is is clearly 
good under the act of 1811, because the corpus delicti, as 
constituted by the statute, namely, “on purpose and un- 
lawfully, but without malice aforethought, biting off an 
ear of another person,” is described in it in a plain, in- 
telligible, and explicit manner. Therefore the refusal 
to pass judgment on the indictment under the statute was 
erroneous ; and it must be so certified to the Superior 
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Court, to the: end that farther proceedings may be had on 
the verdict according. 


Pea Curiam. Certificate ordered accordingly. 


JACOB G. WALKER & AL. vs. JAMES FAWCETT & AL. 


Where a conveyance is made to A. B. and C. for a certain tract of land, as 
trustees for the Methodist Episcopal Church, a suit of treapass quare clau- 
sum fregit may be brought by A. B. and C. against thé wrongdoers, though 
they may not have been appointed trustees according to our Act of Assem- 
bly in relation to the appointment of trustees by religious congregations. 

The title is vested in thém individually and they may recover at law, though 
in the writ and declaration they style themselves “ trustees.” The latter 
word may be rejected as surplusage. 

It is only when a suit is brought by persons, who claim as “ successors,” that 
the.question arises, whether the original bargainees were duly chosen the 
trustees of a religious congregation, and whether the persons suing were 
alse duly chosen trustees, so as to give them legally the character of “ suc- 
cessors” to the former, and thereby vest in them the title to the property, 
which is necessary to support an action. 

The cases of The Trustees of the Contentea Metting v. Dickinson, 1 Dev. 
189, and White v. White, 1 Dev. and Bat. 260, approved and distinguished 
from this. 


Appeal from the Superior Court of Law of Orange 
County, at the Fall Term, 1846, his Honor Judge Barriz 
presiding. 

The action is trespass guare clausum fregit, and was 
tried on the general issue. 

The plaintiffs are Jacob G. Walker, James Murray, 
and seven other persons, and they claim the premises 
under a deed made. to them by Thomas White, and Mary 
P. White. The deed is dated the 26th day of September, 
1838, and purports to be a deed of bargin and sale for 
54 acres of land (in consideration of one dollar,) from 
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the bargainors to Walker, Murrayfand the other seven 
plaintiffs “ and their successors, (appointed according te 
the deed of settlement used by the Methodist Episcopal 
Church as contained in their discipline) Trustees in trust 
for the uses and purposes hereafter mentioned and de- 
clared, to have and to hold unto them, the said Jacob G. 
Walker, James Murray, (and the other seven plaintiffs, 
and their successors in office forever: Intrust, that they 
shall erect and build or cause to be erected and built 
thereon, a house or place of worship for the use of the 
Methodist Episcopal Church in the United States of 
America, according to the rules and discipline, which 
from time to time may be agreed upon and adopted by: 
the ministers and preachers of the said church, at their 
General Conference in the United States of America: and 
in further trust, that they shall at all times, forever here- 
after, permit such minister and preacher belonging to 
the said church, as from time to time may be duly autho- 
rised by the General Conference of the ‘ministers and 
preachers of the said Methodist Episcopal Church, or by 
the Annual Conference, authorised by the said General 
Conference, to preach and expound God’s holy word 
therein.” 

The plaintiffs gave further evidence, that by the rules 
of Discipline of the Methodist Episcopal Church in the 
United States, the minister having charge of a circuit is 
to nominate trustees for the different churches or congre- 
gations in his circuit, except in States where the law pre- 
scribes a different-mode of appointment. And the plain- 
tiffs gave further evidence, that a house, called Mount 
Pisgah Meeting-house, was erected on the premises as a 
place of worship, and was used for that purpose by a 
congregation of religious persons; belonging to the Meth- 
odist Episcopal Church, under the charge of a minister 
and preacher of the circuit, in which the meeting-house 
* was situate ; and that before the said deed was made, 
and when the congregation that usually worshipped: at 
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that meeting-house, Was assembled therein, the said min- 
ister and preachér announced to the congregation the 
appointmént of the:nine persons, who are the plaintiffs 
in this action, as trustees for that congregation, to receive 
a conveyance for their land and take charge of the pro- 
perty belonging to the congregation and church; and 
that to such announcement no assent was expressly given, 
nor objection made by the congregation. But the plain- 
tiffs gave further evidence, tending to shew that they 
accepted the office or trust, and proved that they accepted 
the said deed from Thomas White and Mary P. White. 

The-defendants thereupon insisted, that the plaintiffs 
were not elected or appointed trustees in the manner pre- 
scribed by the statute, and therefore that they could not 
maintain this action,in which they name themselves 
trustees: And further, that the deed did not pass the 
title to the plaintiffs, by reason that the trust therein ex- 
pressed is too indefinite. The presiding Judge declared 
his opinion to be with the defendants on the first ground ; 
and for that reason, without deciding the second point, 
the plaintiffs were non-suited, and appealed. 


. 


"Venable and McRae, for the plaintiffs, 
Norwood, for the defendants. 


Rurrin, C. J. The Court is of opinion, that it was not 
correct to non-suit the plaintiffs on the ground stated. 
The action is brought by the persons, and all the persons, 
to whom the deed was made ; and if it passed the legal 
title to them, in any capacity, they have the right to bring 
this action. It is true, that in the writ and declaration, 
the plaintiffs are styled “trustees ;” but, by itself, that is 
an unmeaning term, and does not affect the proceedings for 
good or harm, but is mere surplusage. The action, in all 
such. cases, is brought by the plaintiffs, in their natural 
eapacity; for, as they are not incorporated, they have fio 
name by which they can describe themselves in pleading, 
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but their names as natural persongg It is “ami there- 
fore, to Sustain their action, that they shew a legal title 
in them by a conveyance, or otherwise. ‘Where the 
plaintiffs, as here, are the very persons to whom the deed 
for the premises was made, they must recover on the 
legal title, which is in them, for their lives, at least, by’ 
operation of the deed, under the general law, and with- 
out any help from the act concerning Religious; Societies. 

It is when a suit is brought by persons, who claim as 
“successors,” that the question arises, whether the original 
bargainees were duly chosen the Trustees of a religious 
congregation, and whether the persons suing were also 
duly chosen Trustees, so as to give them legally the 
character of “successors” to the former, and thereby vest 
in them the title to the property, which is necessary to 
support their action. But these plaintiffs are not obliged 
to shew themselves to be Trustees by election of the con- 
gregation, according to the statute, because by the deed, 

they have the title ; and it does not i impair therr title, that 
they hold it as trustees, by contract, for a religious society. 

That observation distinguishes this case from those of 
the Trustees of the Contentnea Meeting v. Dickinson, 1 
Dev. 189, and White v. White, 1 Dev. & Bat. 260; on which 
the objections here were probably raised. There, the 
deeds were made to persons, who were admitted to be 
the Trustees of the societies; duly chosen, and in the 
former case, the aetion was by successors ; and the Court 
held, that the deeds were inoperative, because they were 
made, not in truth, in-trust for the society, but in fraud of 
the law, and against its policy, upon a forbidden trust to 
emancipate the slaves, or to hold them in a state of quasi 
freedom. The Court could not therefore, in White y. 
White, upon any just ground, uphold the deed tothe trus- 
tees as made to them and without regard to their. rela- 
tion to the society, against the express terms.of the deed 
itself, and also against the aetual intention of the parties 
to the instrument. But here the defendants deny that 
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the plaintiffs were th® trustees of the congregation of 
Methodists ; and, indeed base the objection to their re- 
covery on that very ground. If that be true, there 
is, plainly, no reason against the operation of the deed, 
as one founded on a good consideration, and to persons 
in their natural capacity ; for the plaintiffs would, then, 
have but their natural capacity, and there is nothing im- 
moral or illegal in their taking a conveyance of land to 
them, as natural persons, in trust, to allow a christian 
church to erect on it, and use, a place of worship. The 
plaintiffs were either the trustees duly chosen by the 
congregation, or they. were not; and in either case, they 
can have this action. If the former be the truth, then 
their title would be sustained by the act of 1796, accord- 
ing to the defendants themselves. If the latter, then, in- 
dependent of that act, the plaintiffs’ title would be good, 
because they had but a capacity as natural persons. 

Whether the trust can, or cannot, be enforced, is not 
material, for, not being for an immoral or unlawful pur- 
pose, it does not affect the operation of the deed, as a 
conveyance of the legal estate ; and therefore the point 
is not further considered here. but left for the cognizance 
of the Court, having the jurisdiction of trusts. These 
defendants, who are strangers and wrong-doers, have no 
concern with that question. 











Per Curiam. Judgment reversed and venire de novo. 


THE STATE vs. J. W. GARLAND & AL. 


The State can bring an action in the Superior Court on a bond payable te 
herself for a sum less than one hundred dollars. 
General statutes do not bind the sovereign, unless expressly mentioned in them. 


Appeal from the Superior Court of Law of Macon 
County, at the Fall Term, 1846, his Honor Judge Carp 
WELL presiding. 
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This is an action of debt on a fend for $24 50, which 
was given to the State, it is said for the purchase moriey 
of a tract of what is called the Cherokee land. It was 
instituted in the Superior Court ; and, considering that 
the action is by writ at the common law, and looking to 
the statutes relative to the debts for Cherokee lands, the 
presiding Judge was of opinion, that the Court had not 
jurisdiction of the case, and, on motion of the defendants, 
dismissed the suit. From that decision the attorney for 
the State appealed. 

Attorney General, for the State. 

Henry W. Miller, for the defendant. 


Rurrw, C.J. The only question is, whether the State 
can bring an action in a Superior Court on a bond for a 
less sum than $100; and, as we think, she undoubtedly 
may. This results plainly from a few undeniable ele- 


mentary principles. In the first place, the Superior 
Court is one of general jurisdiction, being the highest 
Court of original jurisdiction in the State, and it may take 
cognizance of all suits, which are not taken from it by 
statute. Besides, the act of 1777, ch. 115, sec. 2, express- 
ly enacts, that it shall haye legal jurisdiction of “all pleas 
of the State,” and criminal matters of what nature, de- 
gree or denomination soever, whether brought before the 
Court by original or mesne process, certiorari, writ of 
error, appeal, or any other way or means, except where 
it is or may be otherwise directed by act of the Legisla- 
ture. To oust the jurisdiction, then, it is requisite to 
shew a statute, that pleas of the State for sums under 
$60, or 8100, shall not be within the cognizance of the 
Superior Court, but shall be brought before some other 
tribunal. There is no such statute. No doubt, the mo- 
tion in this case was founded on the 40th and 42nd, sec- 
tions of the Revised Statutes, chap. 31; which provide, 
that, if a suit be commeuced in the Superior Court for a 
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sum less than $100 due by bond, it shall be dismissed. 
But it is a known and firmly established maxim, that 
general statutes do not bind the sovereign, unless ex- 
pressly mentioned in them. Laws are prima facie made 
for the government of the citizen and not of the State 
herself. The very section under consideration has a pro- 
vision which furnishes an example of the rule, that the 
sovereign is not to be brought within the purview of a 
statute by general words, but only by being expressly 
named. The provision is, that, when a suit is dismissed, 
or the plaintiff non suited upon the ground that the case 
is not within the jurisdiction of the Court, the plaintiff 
shall pay all costs. Now, no one will say, that there can 
be judgment against the State for costs in any case. 
But it is unnecessary to exemplify the rule, as it is well 
established as applying generally to the rights of the 
public. Upon this ground, therefore, and by itself, the 
action was cognizable in the Superior Court. The re- 
mark of his Honor, that this proceeding is by writ, ac- 
cording to the course of the common law ; and therefore 
that the Court had not jurisdiction, refers, it is presumed, 
to the statutes, which authorize judgments upon motion 
against accounting officers or other debtors to the State ; 
1793, ch. 383, and 1822, ch. 1150. It seems to have been 
supposed, that these acts create the jurisdiction in these 
cases; and it is thence inferred, that without a similar 
act expressly embracing the proceeding by writ and 
declaration, there is no jurisdiction of an action of the 
latter kind. But that is reversing the rule of law, and 
supposing that there must be express enactments in order 
to vest the Courts with jurisdiction of pleas of the State ; 
whereas it requires a prohibitory statute to oust the 
jurisdiction. The acts alluded to, were not necessary to 
confer jurisdiction of demands by the State, but their 
purpose. was merely to give the summary proceedings 
by motion ; and they do not affect the remedy at common 
law. 
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There is, also, another consideration, which renders it 
plain, that every plea of the State is cognizable in a 
Court of record. The State, as an artificial being, can- 
not appear before a judicial tribunal otherwise than by 
attorney; and she has appointed no officers to represent 
her in her pleas before a Justice of the Peace: nor are 
there any attorneys at law, who, as such, represent suitors 
out of Court. It is not to be supposed, that the State’s 
revenues are to rest upon evidences of debt held by Jus- 
tices and Constables, instead of appearing of record, and 
being under the immediate control of the great revenue 
and law officers. These observations are peculiarly ap- 
plicable to that part of his Honor’s reasoning, which is 
drawn from the Acts relative to the debts for Cherokee 
land. There is nothing in those Acts, which seems to 
have any bearing upon this question. The Acts aresup- 
posed to be those of 1840, c. 4, and 1844, c. 2, which pro- 
vide for the appointment of an Agent of the State, resi- 
dent in Macon or Cherokee County, with authority to 
receive payment from the debtors, and to bring suit on . 
the bonds, when directed by the Treasurer, or when he 
thinks the interest of the State may require it. That 
means only, that the Agent shall cause proper suits to 
be instituted ; and itno more makes it his duty or con- 
fers the authority on him, to appear before a Justice of 
the Peace out of Court, than it does to appear before a 
Court of record, as the attorney at law of the State. It 
creates no change of the law as to the jurisdiction of 
the Courts. , 

We do not say that a Justice could not give judgment 
for the State, if she were to bring a suit before him ; but 
clearly the State can sue in her own Courts of record, 
until she shall expressly deny herself the right. 








Per Curiam. Judgment reversed, and a writ of proce. 
dendo awarded. 
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STATE vs. HATHCOCK & AL. 


An indictment, which charges, that “ A. B. and C. &c. with force and arms, 
&c. unlawfully, riotously, and routously did assemble together, to disturb 
the peace of the State, and did, then and there, being so assembled and 
gathered together, make a great noise and disturbance in and near the 
dwelling house of one W. S., proclaiming that the said W.S and his 
wife were persons of color, offering them for sale at auction and calling 
them vulgar and opprobious names, all of which was done in ‘a loud voice, 
80 that the same could be heard at a great distance, to the great damage 
and terror of the said W. S. and wife and the common nuisance, &c.” 
does not charge any criminal offence, inasmuch as it does not state that the 
said W. S. or his wife was in the house at the time. 

Every indictment is a compound of law and fact, and must be so drawn, that 
the Court can, upon its inspection, be able to perceive the alleged crime: 


Appeal from the Superior Court of Stanly County, at 
the Fall Term, 1846, his Honor Judge Dick presiding. 

The indictment is in the following words: “The Ju- 
rors for.the State, upon their. oath present, that Nelin 
Hathcock, James Hathcock, and Green Hathcock, late of 
the County of Stanly, together with divers other evil 
disposed persons, to the number of ten or more, to the 
Jurors aforesaid unknown, on the twentieth day of Au- 
gust, in the year of our Lord one thousand eight hundred 
and forty-five, with force and arms, to-wit: with sticks, 
staves, and other offensive weapons, at and in the County 
of Stanly aforesaid, unlawfully, riotously, and routously 
did assemble and gather together to disturb the peace of 
the State, and did then and there, being so assembled and 
gathered together, unlawfully, riotously and routously 
make a great noise and disturbance, in and near the 
dwelling house of one Willis Shed, proclaiming that they, 
the said Willis Shed and his wife Election Ann Shed, were 
persons of colour, offering them for sale at auction, and 
calling them vulgar and opprobrious names, all which 
was done in a loud voice, so that the same could be heard 
at a great distance, to the great damage and terror of 
the said Shed and wife, and the common nuisance of the 
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good citizens of the State, and against the peace and 
dignity of the State. - 
The defendants upon the trial were convicted, and 
moved in arrest of judgment, “because no offence was set 
forth in the indictment, known to the law; or if ‘any 
offence was set forth, it was not sufficiently set forth.” 
The motion was overruled, and the defendants appealed. 


Attorney General. for the State. 
No counsel for the defendants. 


_ Nasu, J. Every indictment is a compound of law and 
fact, and must be so drawn, that the Court can, upon its 
inspection, be able to perceive the alleged crime. The 
offence, here intended to be charged against the defen- 
dants, is that of a riot; in their assembling ‘in a tumul- * 
tuous manner, in and about the dwelling house of Shed, 
and there making a great noise, using abusive and in- 
sulting language. The gist of the offence consists in the 
defendants using such force and violence, as amounted 
to a breach of the peace, and the law requires, that, in 
indictments of this kind, the facts shall be so charged, as 
to show a. breach of the peace, or acts directly tending 
to it, and not a mere civil trespass. Here, nothing but 
a civil trespass is charged. ‘ The indictment does not 
State, that Shed or his wife, or any member of his fami- 
ly, was in the house or present, at the time the defen- 
dants were guilty of this improper conduct ; and, indeed, 
for any thing that appears upon the record, the house 
was vacant. It is true, it is charged that the acts were 
committed, “to the great damage and terror of the said 
Shed and his wife,” but a conclusion, cannot make an 
averment. Men may be guilty of a riot, in assembling 
together, to the number of three or more, and in a tumul- 
tuous and violent manner, breaking into a house, or de- 
molishing it, or otherwise injuring it, though neither the 
owner nor any of his family be present; for that is, ia 
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itself, a breach of the public peace; but the essence of 
the charge here is, not for any violence done to the 
dwelling house, but for riotously disturbing the owner in 
the quiet and peacable possession of it, and the charge is 
not made, with sufficient legal certainty, unless it appear, 
upon the face of the indietment, that the owner or his 
family were present to be so disturbed. In looking into 
the precedents, we find this principle to run through 
them ; thus Mr. Carrry in the 2nd vol. of his Criminal 
Law, page 505, in giving the form of an indictment 
against three persons, for a riot before the house of G. 
H., and shooting off a loaded gun, after setting out the 
rioutous conduct of the defendants, charges, “and thereby 
then and there, not only greatly terrified and alarmed the 
said G. H. and his family, and disturbed and disquieted 
them in the peacable and quiet pessession, use, and occu- 
pation of the said dwelling house, Gc.” It is very impor- 
tant, that the line of distinction, which separates a civil, 
from an indictable trespass, shall be kept as clear and 
distinct, as the nature of the offences will permit ; and in 
order to bring a trespass within the criminal jurisdiction 
of the Court, it must appear, on the face of the indictment, 
to amount to a violation of the Criminal Law. 

It is the opinion of this Court, that the judgment be- 
low, is erroneous, and that a certificate to this effect be 


sent to the Court below. 


Per Curiam. Ordered accordingly. 





DECEMBER TERM, 1846, 


THE BANK OF CAPE FEAR vs. GURDON DEMING. 


Under the charter of the Bank of Cape Fear, the Bank is exempted from all 
Taxes, Town as well as County and State Taxes. 
The case of the Bank of Cape Fear v. Edwards, 5 Ired. dems cited and 


approved. 


Appeal from the Seperior Court of Cumberland County, 
at the Fall Term, 1846, his Honor Judge Serriz presi- 
ding. 

_The action is brought to recover from the defendant a 
sum of money, under the following circumstances. The 
Bank of Cape Fear is a banking corporation, having a 
branch in the town of Fayetteville, where it owns real 
estate. The defendant is the officer, duly appointed and 
authorised to collect the town taxes for the year 1845. 
He demanded those duly assessed upon the real property 
of the plaintiffs, in the town, which were paid, under a 
reservation of their rights. The taxes so collected are; 
what are called town taxes, and for the use of the town- 
There being a verdict and judgment for the plaintiff, the 
defendant appealed. 


Strange, for the plaintiff. 
Warren Winslow, for the defendant, submitted the fol- 
lowing argument. 


This case is, in effect, a contest between the Commis- 
sioners of Fayetteville and the President, Directors, and 
Company, of the Bank of Cape Fear, as to the rights and 
exemptions of. the two corporations respectively. The 
Act of 1791, ch. 35, “ An Act to amend the several Acts 
ef Assembly now in force for the regulation of the town 
ef Fayetteville,’ gives power to the Commmissioners to 
levy a tax annually, on every hundred pounds value of 
taxable property within the town; and the 8th section of 
the Act of 1787, ch. 29, declares houses, lots, &c. within 
the town, to be taxable property. 
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The Act of 1833, 2 Rev. Stat. 50, charters the Bank of 
Cape Fear, imposes a tax of twenty- “five cents’ on each 
share of stock owned by individuals, &c. and declares 
“that the said Bank shal! not be liable to any further tax.” 

The construction of this clause is no longer an open 
question. It comprehends State and County taxes, which 
are declared to-be public taxes, and answer to parliamen- 
tary taxes in the English books. Bank of Cape Fear v. 
Edwards, 5 Iredell, 516. Plaintiff contends, under this 
clause, that the property of the corporation within the 
Town of Fayetteville is exempt from the burthens im- 
posed upon other property thus situated. 

It is submitted on the part of the defendant, that as the 
charter of the Commissioners was in force some half cen- 
tury before the passage of the Act of 1833, that the right 
to levy taxes upon the real property in Fayetteville, was 
a vested right, and the grant to the Commissioners is a 
contract, and not now to be disturbed, and therefore the 
charter of the Bank, if it exempts their lands from taxa- 
tion by the Commissioners, which is denied, is, so far, 
void: that this case will be governed by the same rea- 
soning which decided the cases of the Trustees v. Foy, 1 
Mar. 58, and Dartmouth College vy. Woodward, 4 Whea- 
ton, 515. 

But, if this be not so, and a sound distinction exists 
between a Municipal Corporation, and one of private 
foundations: that the law chartering the Bank being a 
private Act, is to be construed like a deed, and the Com- 
missioners not being named therein, are not bound there- 
by; or at all events only by intendment and implication, 
and not by express words. It is not denied that the Leg- 
islature could recall the municipal powers granted to the 
inhabitants of Fayetteville ; but that is not the question 
here. The case is, that having granted the power to levy 
taxes upon all the property of ail the inhabitants, can it 
now, without their consent, arbitrarily exempt particular 
persons, and thus add to the burthens of the rest. For if 





DECEMBER TERM, 1846. 


ai 





Bank of Cape Fear v. Deming. es 


> 





this claim of the plaintiff be well founded, then are the 
inhabitants of Fayetteville taxed unequally, and _ 
out their consent. 

The Bank is a private corporation ; it secibiiied pro- 
perty within the corporation of Fayetteville; the purchase ' 
of property there was voluntary and not compulsory. 
[t subjected itself to the burthens attaching to sucha 
location. The Legislature said, “The State, in considera- 
tion of the tax upon your stock, will not be the instrument 
of levying any further tax.” The Bank became the in- 
strument of its own taxation. 

But the words, “any further tax,” are not comprehen- 
sive enough, to include the tax,in question. Taxes mean 
parliamentary taxes,if the subject matter will suffer it. 
Brewster v. Kitehen, 1 Ld: Raymond 317, and Lady Anna 
v. Crisps, Salk. 221. Taxes are burdens, charges or im- 
positions put upon persons or property for public uses 
Coke v. Just., 332, Carthew 438. A law of New York 
declares “that no real estate belonging to any church or 
place of public worship, shall be taxed by any law of this 
State.”. Under an assessment for widening Hall street, 
certain churches were assessed their proportionate amount 
and held good. Matter of the Mayor of New York, 11 
John. 77. If it be said, this case is an authority for the 
plaintiff arguendo, it is replied, that the exemption of 
the churches was by express enactment, “they shall not 
be taxed by any law of this State.” 

The corporation of Fayetteville makes expenditures to 
protect the buildings of all the inhabitants. It maintains 
a police for ‘the security as well of the property of the 
Bank, as the persons of its agents. Why should not the 
property of the Bank contribute to these expenses t 
Qui sentit conmodum debit senttre onus. 

The tax was a lien on the real estate, not to be re- 
moved, but by express enactment. 

In McCulloch v. State of Maryland, 4 Wheaton 316, it 
was said, that though the Bank of the United States was 
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not subject to taxation by the State governments, yet it 
was declared that its real estate was subject to the like 
burthens that other real estate was subjected to. 

The Bank of Cape Fear v. Edwards, is not an authority 
for the plaintiff. The Court there is cautious in its use of 
words, in deciding that cause. It says, “the Act exempts 
the property of the Bank from the payment of all public 
dues in the character of taxes of every kind and descrip- 
tion, as well County and State.” 

These taxes are not public dues. 


Nasu, J. We consider this case, as entirely within the 
decision of the Court, in the Bank of Cape Fear vy. Ed- 
wards, 5th Ire. 516. It wasthere decided, that, under the 
charter granted to the plaintiffs; they were not bound to 
pay the tax imposed for County uses, that they were pub- 
lic dues. It is thought by the defendant and so argued 
before us, that taxes, imposed for the use of the town of 
Fayetteville, are not public dues; the reply is, they are 
as mueh public dues, as County taxes are. The latter 
are imposed, not for the benefit of the State at large, but 
for that of a particular district called a County; and so 
of the former, they are imposed for the special benefit of 
a particular district calleda town. In common parlance 
we call those taxes, under which the revenue of the State 
is collected, the public taxes, and the rest take their par- 
ticular designation from the uses to which they are de- 
voted ; as, the, poor tax, taxes for County purposes, taxes 
for town purposes. They are, however, all taxes, im- 
posed either by the Legislature immediately, or under 
power granted by that body. When, therefore, the Leg- 
islature in granting the charter of incorporation to the 
plaintiffs, say, that in consideration of their paying into 
the public Treasury annually, twenty-five cents upon 
each share owned by private individuals, “the said Bank 
shall not be liable to any other tax,” it is saying that they 
shall not pay any other tax, but the one imposed by the 
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charter. It may be, the Legislature meant only, that the 
Bank should not be called on by them to pay any other 
sum, in the way of taxes into the Public Treasury. If 
so, they have not made themselves so intelligible, as to 
shew such was their meaning ; nor is there any thing in 
the act itself, or in the subject matter, to point out to us 
that their meaning was different from what their words 
import on-their face. 

On behalf of the defendant, it has been urged before 
us, that the word “taxes,” mean parliamentary taxes, as 
it is termed, and does not embrace those imposed by the 
Commissioners of a town, for town purposes. To support 
this position, our attention has been directed to several 
authorities. We have examined them with that atten- 
tion, which is due to every suggestion made at the bar. 
Our examination has led to a directly contrary opinion : 
that they not only do not sustain the defendant’s position, 
but that, under them, it fails him entirély. 

Lord Hout, in the case of Brewster v. Kidgell, Carthew 
488, says, “the word “taxes,” comprehends rates for the 
church, and poor, and those rates imposed by the com- 
missioners of the sewers, as well as parliamentary tax- 
es.” Lord Coxe, 2 Insti. 532, says that “ talliage (the 
ancient word used for taxes,) is a general word and in- 
cludes all subsidies, taxes, tenths, fifteenths, impositions, 
or other burthens or charges, put or set upon any man ;”" 
and so in the case the matter of the Mayor, &c. of New 
York, 11 John. R. 77. In the latter case, the question 
arose under an Act of: the Legislature of that State, 
wherein it was provided, “that no real estate belonging 
to any church or place of public worship, &c. shall be 
taxed by any law of the State.” The commissioners of 
the city, in widening and extending Nassau street, made 
a report of the estimate and assessment of the damage 
and benefit to the parties interested, &c., among which 
or whom were certain churches. These churches ob- 

jected to the report, upon the ground, principally, that 
6 
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the word tax used in the act, comprehended every species 
of contribution or burden, imposed by the authority of 
the State. The Court decided, “that the provisions of 
the Act all refer to general and public taxes, to be 
assessed and collected for the benefit of the Town, County 
or State at large,” and further, “ that the word: “ taxes” 
means burdens, charges, or impositions put, or set, upon 
persons or property, for public uses; and they refer to 
the authorities already cited. We think, this is a case 
very strongly in point, for the plaintiffs. It is true, the 
judgment was against the churches, not because the 
assessment was a tax, for they expressly say it was not, 
but because the Legislature intended to relieve the 
churches from these public burdens. “But to pay for 
the opening of a street, in a ratio to the benefit or ad- 
vantage derived from it, is no burden,” and is not a tax. 

These authorities satisfy us, that the assessment, made 
by the Commissioners of Fayetteville upon the real estate 
of the plaintiffs within the corporation, was, in the legal 
acceptation of the word, a tax. -The dues so to be col- 
lected, are, in the Acts incorporating the town of Fay- 
etteville, called a tax, and are uniformly so designated in 
every act passed by the Legislature, granting a muni- 
cipal incorporation. 

We have not been able to see the force of the argu- 
ment drawn from the inequalities of the burden imposed 
upon the citizens of the town, by withdrawing from taxa- 
tion such a part of the taxable property. Nor can we 
perceive the want of power in the Legislature to grant 
the exemption, when the public good requiresit. Bythe 
revenue Act, Rev. Stat. ch, 102, sec. 2, the_real estate be- 
longing to the University and such houses and lots and 
other real estate, as are set apart and appropriated to 
divine worship, or for the education of youth, or the sup-. 
port of the poor, and also such real property as is, or shall 
be exempted by any act creating a society or company, 
with corporate powers or privileges, shall be exempt from 
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paying public taxes. . Acts of this kind, are nearly coevat 
with our government, and have been sustained in our 
Courts; and yet they withdraw from taxation “much 
valuable property, and thereby increase the burden of 
those whose property is not exempt. 

We perceive no error in the opinion of the Goyrt belows 


Per Curiam. Judgment affirmed. 


THE STATE vs. THOMAS G. ELLINGTON. 


Ta forming a jury in the trial of an indictment for murder, the prisoner 
challenged a person, tendered as a juror, because he was not indifferent for 
him. To sustain the challenge before the Court, the prisoner offered that 
person as a witness, and being swora he stated “that he had formed and 
expresséd an opinion adverse to the prisoner, upon rumors which he had” 
heard ; but that he had not heard a full statement of the case, and that’ 
his miad was not so made up as to prevent the doing of impartial justice. 
to the prisoner.” Hgld that, upon this evidence, the Court might find that 
the juror was indifferent, and having so found as a matter of fact, the 
Supreme Court cannot revise their decision. 

Appeal from the Superior Court of Law -of Rocking- 
ham County, at the Fall Term, 1846, his Honor Judge 


Bartrut, presiding. 

The prisoner was indicted for murder, and when-form- 
ing the jury, he challenged a person, tendered as a juror, 
because he was not indifferent for him. To sustain the 
challenge before the Court, the prisoner offered that per-’ 
son as 4 witness ; and, being sworn, he stated, “that ‘he 
had formed and expressed an opinion, adverse to the 
prisoner, upen rumors which he-had heard; ‘but that he 
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had not heard a full statement of the case, and that his 
mind was not so made up as to prevent the doing impar- 
tial justice to the prisoner.” The Court “decided that 
the said J. W. is indifferent ;” and thereupon the ehal- 
lenge was over-ruled, and then the prisoner challenged 
the juror peremptorily. 

Upon the trial, the mother and a sister of the prisoner 
were witnesses for him; and their credibility was attacked 
on the part of the State. In the argument before the 
jury, the counsel for the State urged their relation to the 
prisoner as one reason, amongst others, which affected it. 
And in charging the jury, the presiding Judge, in refer- 
ence to the point, informed them, “that it was their pro- 
vince to determine on it, and that it was for them to say, 
whether those witnesses had testified truly, notwithstand- 
jug their relation to the prisoner, or had yielded to that 
human infirmity to which we are liable, and had testified 
falsely in favor of their son and brother.” 

After conviction, the prisoner moved for a venire de 
novo, upon the grounds: first, that his challenge for cause 
was not allowed ; and, secondly, that the Judge had ex- 
pressed an opinion upon the facts, contrary to the Act of 
1796. But the Court refused the motion, and passed sen- 
tence of death on the prisoner, and he appealed. 


Attorney General, for the State. 
No counsel for the defendant. 


Rurrix, C. J. The discussion in Benton’s case, 2 Dev. 
and Bat. 196, of the point respecting the juror, left little 
to be said on the rule in our law on that subject; and it 
is only necessary to compare the present case with that, 
to see that this judgment cannot be reversed on the first 
ground. The conclusions, there arrived at, are, that an 
opinion fully made up and expressed is a good cause of 
principal challenge, as a matter of law; but-that one 
imperfectly formed, or one merely hypothetical, that is, 
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formed on the supposition that facts are as they have been 
represented, does not constitute cause of such a challenge, 
but “of challenge to the favour, which isto be allowed 
or disallowed, as: the triers shall find the fact of favour © 
or indifferency.” When the record sets out simply the 
matter, alleged as the cause of challenge, and a disal- 
lowance of the challenge, the truth of the matter so al- 
leged.is understood to be ailmitted, and the decision is 
assumed to be of the matter of law, substantially as on 
demurrer. That,of course,can be reviewed. But, when 
upon evidence the fact of favour or indifferency is found, 
whether by triers, or by the Court in their stead, the find- 
ing cannot be reviewed, but is conclusive. Those are the 
general doctrines of that case. The particular circum. 
stances of it were, that a juror was challenged by the 
prisoner, because he had formed and expressed an opin- 
ion, though he said further, that his opinion was not so 
fixed as to influence him in making up a verdict, but that 
he could pass impartially on the case~ after hearing the. 
evidence ; and thereupon the record stated merely, that 
the Court over-ruled the challenge and put the prisoner 
to his peremptory challenge. Uponthat record the Court 
held, that if it had appeared, that the opinion, which the 
juror had formed, was adverse to the prisoner, it would 
have been a good ground of principal challenge, not- 
withstanding the subsequent qualifications with which 
the juror described his opinion. But that was owing 
to the state in which the record placed the case.’ It 
did not appear from what source the juror drew his 
opinion—whether from personal knowledge, or from his 
presence at an examination of witnesses respecting it, 
or from the relation of one who was present at it, or from 
newspapers or other medium ef common fame. But even 
under those circumstances the Court considered, that, in 
point of fact, there was room for doubt, whether the 
juror had any fixed opinion or bias; especially as -it is 
common experience, that persons seek to be excused. from 
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serving as jurors upon the ground of an opinion, when in 
trath they have none, that is fixed. And the Court said, 
that if it were so, then there would be but a cause of 
challenge to the favour; and the Judge, on becoming 
satisfied, that what the person called an opinion was not 
such in legal meaning, and had left no unfavorable bias 
upon the mind, would be perfectly correct in over-ruling 
the challenge. The difficulty, however, in that case was, 
that, though we might much suspect that to be the fact, 
as to the nature of the opinion or degree of bias, this 
Court could not judicially act on it, because we were 
beund down by the record, and that described the opin- 
jon “as one formed and expressed,” and without farther 
explanation we must understand it to be fully formed and 
gravely expressed. We could not regard the subsequent 
explanation of the juror, because it was.not inconsistent 
with that understanding, as many persons cannot divest 
themselves of settled opinions, and some even are so 
weak as to continue under the influence of impressions, 
or opinions—if they may be so called—founded on ru- 
mour alone, and notwithstanding subsequent evidence to 
the contrary ; and, at all events, as the indifférency was 
not found in the Superior Court, this Court could not 
assume it, but ought, if there were any doubt of it upon 
the whole record, to presume the fact most favourably to 
the prisoner, and understand the judgment to have been, 
that the alleged cause was insufficient in point of law. 

In the present case, however, the Court expressly finds 
the fact,“ that the juror is indifferent ;’ and upon that 
finding proceeds to overerule the challenge. The in- 
differency of the person at the time of the trial being ad- 
mitted or established, we think it cannot be seriously 
doubted, that notwithstanding his previous impressions 
against the prisoner, he was a competent juror. The 
challenge could not be allowed, after that finding of the 
fact, unless it be the judgment of the law, that the hau- 
man mind is so constituted, that after entertaining from 
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rumour an opinion of the guiltof an accused person, it can- 
not deliberately investigate that question upon evidence, 
and impartially decide according to it when legally given, 
or determine upon a defect of proof. We think there is 
no such rule of law, and that there ought not to be such 
arule. Rumour is so proverbially false, it would seem, 
that no man, with sense enough to sifon a jury in any. 
case, could found upon it an opinion affecting the person 
or property of another, that would stand one moment in 
opposition to evidence, given on oath in a Court of jus- 
tice, or on which he would pass the judgment of 
the law without evidentée duly given. Little credit is 
due to rumour upon any subject; and persons, con- 
versant with judicial enquiries and diseussions, know 
by experience, that perhaps less is to be allowed to 
it respecting controversies sub judice, than any thing 
else almost. Gentlemen of the bar are aware, that they 
ean seldom. rely even upon the relation of their clients - 
for the facts of their own cases, as they are to appear te 
be on the trial from the evidence ; and they seldom. un- 
dertake to judge of the result until the proofs be closed. 
Such persons therefore find it difficult to conceive, how 
the mind of an upright man can from sucha source as 
rumour, derive an impression, that can be properly called 
an opinion, that one is, or is not, guilty. But we suppose 
there are persons of minds too weak to distinguish the 
just grounds of decision, who might not.be able to divert 
thieir attention from the rumour and direct it to the evi- 
dence ; or with minds greedy of evil reports, and in- 
clined to yield them credence, and obstinate in retaining : 
and d: fending impressions from them ; and when a per- 

son is tendered as a juror, who, upon evidence of himself 
or others, is found to posséss such a mind and such a 

disposition towards a party, it is a just exception to him, 
But, on the other hand, evidence, that a juror had upon 

rumour formed an opinion and expressed it, does not con- - 
clusively establish, that it is really an opinion that would 
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hinder an earnest investigation of the truth of the case, 
and an honest determination of it: in other words a fair 
trial—such a trial as the jurer would give, if he had 
never heard the rumour. Such an opinion would seem 
in its nature to be hypothetical—one, founded on the sup- 
position, that the facts are according to the rumour. 
But admit it to be otherwise, and that, nothing else 
appearing, the forming and expressing an opinion upon 
the ground of rumour alone is, prima facie, evidenee that 
the juror is not indifferent; yet when the party calls 
the challenged person as the.witness to prove his state 
of mind and feelings towards him, and, after stating 
honestly what they had been, he proceeds further to de- 
pose, that he had only heard an aceount of a part of the 
ease, and that, notwithstanding his former opinion, his 
mind was then in a state to do impartial justice between 
the State and the prisoner, according to the evidence, 
that is clearly evidence on which there may be a finding 
af the fact, that the person tendered was indifferent. 
Something might depend on the impression made on the 
triers by the appearance and examination of the person, 
as to his intelligence. his habit and capacity of investiga- 
ting questions depending on evidence, the coolness of his 
temper,.and general impartiality and candour. But, 
certainly, for ordinary cases, the evidence here given was 
sufficient to justify triers or the Court in finding this per- 
son “ to be indifferent,” and that he would well and truly 
try the issue joined.” And it cannot be, that there is any 
rule of Jaw, concluding the triers or Judge from finding 
as the fact, what so obviously ought to be, and so proba- 
bly was, the fact. It having been found in this case, upon 
the prisoner’s own evidence, it is conclusive ; and there 
cannot be a venire de novg on that. 

It also seems to the Court, that the prisone?.can take 
no benefit from his other exception. His Honor did not 
express an opinion upon any fact in controversy ; but 
merely applied a rule of law toan admitted fact. It was 
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not disputed, that the witnesses were the shother™ and 
sister of the prisoner; and the Court therefore did mbt 
err in so considering them. Nor was there error in telling 
the jury, that their relation to the prisoner affected their 
credit. That is a proposition of reason and law. The 
law takes notice that some relations are so close, that 
persons standing in them, though they might tell the trath, 
cannot be trusted in general; and therefore it excludes 
them altogether. .That rule does not, indeed, embrace 
parents and children, or brethren. Yet all writers upon 
evidence say, that, though it does not make them incom- 
petent, it goes to their credit ; because we know that such 
relations create a strong bias, and that it is an infirmity 
of human nature sometimes, in instances of great peril to 
one of the parties, to yield to the bias produced by the 
depth of sympathy and identity of interests between per- 
sons so closely connected. How far these witnesses 
adhered to their integrity, or were drawn aside by the 
ties of nature between them and the prisoner, in other 
words, the degree in which the relation actually affected 
their veracity, was a question for the jury ; and his Honor 
left itto them explicitly. It was proper to let them know, 
that they might legally take the relation into their con- 
sideration in estimating the credit to be given to, their 
testimony ; and there was nothing improper in stating 
also the reason, on which the rule of law rests. 

The opinion of the Court is, that there was no error in 
the judgment ; which will be certified to the Superior 
Court. 


_Pzx Curiam. — Ordered to be certified socsolaala . 
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% STATE vs. E. M. McINTOCH & AL. 


Where in an action against the Sheriff and his sureties for r failing to colleet 
‘the County Taxes, it appeared from the record, that * twenty-two Justi- 
ces” were on the bench, when the taxes were assessed; Held, that the 
Court must intend that these were a majority or the whole of the Justices 
of the County, and therefore the taxes were properly imposed. 

This is different from the cases, in which the law requires a certain number 
of Justices to be present, when a tax is imposed, and the record.does not 
shew that the requisite number was preseat. 

The cases of State v. Wall, 2 Ired. 273, and Dudley v. Oliver, 5 Ired. 227, 
cited and approved, 


Appeal from the Superior Court of Moore County, at 
the Fall Term, 1846, his Honor Judge Serrie presiding. 
This is an action of debt. brought upon a bond, pur- 
a to be the official. bond of the defendant, E. Mc- 
, as Sheriff of the County of Moore. The other 
defendants are sureties. The bond is in the form usual 
in such instruments and contains the usual conditions. 
The breach assigned was for failing to collect the County 
Taxes. In order to show that the taxes were duly im- 
posed, the plaintiff produced the records of the County 
Court of Moore, from which it appeared that at the time 
of their_assessment, twenty-two magistrates were on the 
bench. On the part of the defendants, it was objected, 
that, to enable the Court to assess the County taxes, it 
was necessary that a majority of the acting Justices 
should be present on the bench: And that such must 
appear to be the fact from the record itself, “ in so many 
words :” That the record here produced, does not shew 
that the twenty-two magistrates, who are named, did 
constitute such majority. To remove the objection, the 
plaintiffs off-red to prove, that the twenty-two magis- 
trates, whose names appear on the record, as being pre- 
sent at the assessment of the taxes, did constitute a ma- 
jority of the acting Justices of the county. This evidence 
was rejected by the Court. 
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His Honor being of opinion. with the deferdants, the 
plaintiff, in-submissien to it, suffered a non-suit and ap- 
pealed. | ; 


Strange, for the plaintiff. 
D. Reid and A. K. Kelly, for the defendants. 


Nasu, J. The objection of the defendants was, that the 
record did not aver in hec verba, that a majority of the 
acting Justices were present, making the assessment, but 
it no where appears in the record that there were any 
more Justices in the county. For ought that appeared, 
those twenty-two, who were present, did constitute a 
majority of the whole body of the magistracy of the 
county. Every case, which has been before this Court, 
on the delivery of the official bonds of sheriffs and con- 
stables, and when it has been held, there was no delivery 
for the want of a Court, properly constituted to receive 
it, has been a case in which the Legislature has itself 
designated the precise number of magistrates, which 
shall constitute a Court for that purpose, and the records 
have shown that there were not that number. Thus in 
the several cases of the State against Wall, 2 Ired. 278, 
the records shew, that a less number of magistrates were. 
on the bench, whére the action of the Court complained 
of took place, than was by law required. In Dudley v. 
Oliver, 5 lred. 227, the requisite number of Justices was 
not named as being present, and at the same time it ap- 
peared that there were others. In the case now before 
us, the law does not point out the precise number of mag- 
istrates, necessary to be on the bench, when the taxes are 
laid, but leaves that to be ascertained by the number of 
acting Justices in the county. There is nothing in-the 
record, as it appears before us, to shew, that-there were 
any other magistrates in the county of Moore, than those 
enumerated, and, of course, there was a majority present. 

There were several other points taken by the defen-' 
dants, on which the opinion of the Court was in favour 
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of the plaintiff: and therefore we can take no notive of 


them. 


We are of opinion there was error in the judgment 
below, and it must be reversed and a venire de novo 
awarded. 


Pes Curiam. Judgment reversed. 


THE STATE vs. PATTERSON. 


The defendant was indicted and convicted upon the fullowing indictment, 
to-wit: A 


“STATE OF NORTH CAROLINA, ? . Superior Court of Law, Fall 
Gaeene Covontr. Term, 1846. 


The jurors for the State upon their oath present, that John Patterson, late of — 
the County of Greene, on the Ist day of August, 1845, and on divers other 
days and times between that day aad the day of the taking of this inquisi- 
tion with force and arms, at and in the Ceunty aforesaid, did keep and 
maintain a certain common ill governed and disorderly house, and, in his 
said house, for his own lucre and gain, certain persons, as well free as 
slaves, to frequent and come together, then and on the éaid other days and 
times, there unlawfully and wilfully did cause and procure, and the said 
persone in his said house at unlawful times, as well in the night as inthe 
day, then and on the said other days and times-there to be and remain, 
drinking, tippling, and misbehaving themselves unlawfully and wilfully did 
permit and doth permit to the great damage and common nuisance of all 
the citizens of the State there inhabiting, residing and passing, to the evil 
example of all others in like case appending, and against the peace ané 
dignity of the State.” Upon motion in arrest of judgment, held that this 
indictment did charge a criminal offence, and that it was not necessary to set 
farther the particulars, as the names of the parties, &c., though these par- 
CoS we Gre egaeen Ge ee. 


Appeal from the Superior Court of Law of Greene 
County, at the Fall Term, 1846, his Honor Judge Maxty, 
presiding. 
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This was an indictment, as above set forth, and the 
defendant, being convicted, moved in arrest of judgment, 
that the indictment contained no criminal charge. The 
Judge refused the motion, and the defendant appealed, 


Attorney General, for the State. 
No counsel for the defendant. 


Damier, J. We think that the Jadge was right, in in 
over-ruling the motion in arrest of judgment. The in- 
dictment is (with the omission of the words, “ cursing, 
swearing, quarrelling”) a copy from the precedent, to be 
found in 2 Chitty C. Law, 40. The defendant is charged 
with keeping a common ill-governed and disorderly 
house ; and for lucre, causing persons, both free and 
slaves, to frequent it, and there to be and remain, drink- 
ing, tippling, and misbehaving themselves, é&c. to the 
common nuisance of all the citizeris of the State, there 
inhabiting, passing, &c. The State might, we think, be 
permitted to give evidence of particular. acts of misbe- 
havior of the’inmates of the house. under the above gen- 
eral charges; as,.that they gambled, quarrelled, fought, 
got drunk, made great noises, cursing and swearing, to 
the annoyance of the people in the neighborhood, Asin 
an indictment for keeping a bawdy house, so in this, it 
is not necessary to state particulars, as the names of 
those who frequent the house ; but evidences of particu- 
lar instances of illicit intereourse may be given — 
the general charge. 2 Chitty C. L. 39,40, (note.) Wi 
are of opinion, that the indictment does charge a crimi- 
nal offence. The judgment therefore, is sfirmed, and 
this opinion. must be certified. 


Pen Cuniam. . Ordered to be certified accordingly. 


\ 
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MARTHA LEWIS, BY HER GUARDIAN, vs. DAVID LEWIS, EX. 
ECUTOR, &c. 


‘Where a testator dies, having made no provision by his will for his wife, and 
that wife is a lunatic under the care of a committee, she cannot claim by 
petition any portion of the testator’s estate, because she is incapable from 
want of reason of dissenting herself, and her committee haa no authority by 
law to enter a dissent in her behalf. 

The case of Hinton v. Hinton, 6 Ired. 224, cited and approved. 


Appeal from the Superior Court of Law of Bladen 
County, at the Fall Term, 1846, his Honor Judge Barrie, 
presiding. 

This was a petition in the name of the plaintiff by her 
Guardian, alleging that her late husband died, having 
made a last will and testament and therein made no pro- 
vision whatever for her—that at the term when the said 
will was admitted to probate, she, in open Court, entered 
lier dissent thereto, and praying that some suitable por- 
tion of her late husband’s estate should be allotted to her, 
according to the Act of Assembly in such case made and 
provided. 

The executor opposed the petition, on the ground that 
the petitioner was of unsound mind at the time of the 
death of her husband and ever since, under the care-of a 
committee, and therefore incapable of dissenting. This 
fact being made to appear. the Court directed the petition 
to be dismissed, from which judgment, the plaintiff 
appealed. 


Strange, for the plaintiff. 
D. Reid, for the defendant. 


Daniet, J. It seems to us, that the Court could only 
proceed in this petition on a dissent, declared and entered 
according to the words of the statute: that is, when a 
widow is dissatisfied with the last will and testament of 
her husband, she may signify her dissent thereto, before 
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the Judge of the Superior Court, or in the County Court 
where she resides, in open Court, within six morths after 
the probate of the said will. "There is no proviso or sav- 
ing in the statute, that in case the widow be a lunatic, 
then her committee may dissent for her. ‘When the Leg- 
‘jslature has not thought proper to insert such a proviso 
in the Act, it seems to us, to be asking of the Court -too 
much, for it to tack such a proviso, by way of construction, 
to the statute. In the case of Hinton v. Hinton, 6 Tred. 
224, we held, that a widow could not dissent from her 
husband’s will by attorney, and’ that she must be, per- 
sonally present in open Court. The object was, to have 
record eviderice, both as to'the time and the faet.. .How 
can it be said, that the widow was dissatisfied with her 
husband’s will, when she was at the ‘time a lunatic, and 
incapable of a rational. satisfaction or dissatisfaction 
with it. The dissent was not hers, but that of the guar- 
dian. It is but justice to state, that the testator had left 
a considerable legacy to his son, (the defendant,) and 
directed him (in the will,) to-support his, the testator’s 
wife, for her life. Whether the directions to the son, ‘to 
maintain the wife of the testator, is a charge on the leg- 
aey given tothe son, or whether she could or ought to 
have an election to take that interest, or a distributive 
share of her husband’s estate, are questions that a Court 
of law, certainly has no jurisdiction te decide on. The 
judgment of the Court, dismissing the petition, was, im 
ear opinion correct, and judgment must be affirmed. - 


Per. Curiam. Judgment affirmed.’ 





SUPREME, COURT. 


WILLIAM RIVES vs, J. F. PORTER, & AL. 


An officer, who; under a fi. fa. from a justice, seizes-a horse and mule, 
puts them up in astable—thodgh it be on the premises of the defen- 
dant—and sleeps ou the premises during the night, of the seizure 
has such a possession as justifies him in having an action against another 
officer, who goes during that night aud takés away the property under 
another A. fa. from a justice. 

It would be unnecessary to require an officer to remove property instantly. 
It auswers all the purposes of giving notoriety tu the levy, for the officer to 
take possession of the property on the premises, provided he remain there 
with it so as to be able to exercise over it that dominion, which owners in 
possession usually exercise. 


Appeal from the Superior Court of Mecklenburg, 
County, at the Spring Term, 1846, his Honor Judge 
Catpwe tt, presiding. 

The action is Trover for a horse and mule, and was 
tried on the general issue. The ease states these facts. 
The plaintiff was a constable and received several exe- 
cutions, which were issued on judgments of a Justice of 
the Peace against Hayes; and, by virtue of them, he 
went to the residence of Hayes and seized the horse and 
mule, some corn ina crib, and other chattels. He then 
made a schedule of the articles and delivered the same, 
with the property, to John W: Hayes to keep for the 
plaintiff on the premises, until it should be sold. John 
W. Hayes was an infant son of John Hayes and resided 
with his father. He was ploughing witk the horse and 
mule, when the plaintiff seized them, and he undertook 
to keep them for the plaintiff as requested. He after- 
wards.continued to plough the horse and mule on the 
farm, and he fed them out of the crib, and also supplied 
his father’s family with bread as had been usual. Some- 
time afterwards, the defendant, Porter, who was also a 
constable, received other Justices’ executions against 
Hayes ; and the plaintiff, learning the same, told him of 
the levy he had made, and that he had left the articlesin 
the custody of John W. Hayes to keep for him,and warned 
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him net to take any part of them, unlegs there should-be 
a residue .after satisfying the executions thé plaintiff had. 
The plaintiff then, on the evening of a certain day, went 
again to the plantation of Hayes, and took the horse.and 
raule a second time into his own possession, and put them. 
into a stable there at night and fastened the door, so_as 
to keep them in, though he did not fock it. The plaintiff 
slept at Hayes’ that night, and in the course of the night, 
the defendants. went there and opened the stable and took 
away the horse and mule, which were afterwards sold 
under the executions in Porter’s hands; 

The Court instructed the jury, that, if the plaintif? left 
the property with the debtor’s son on the plantation, for 
the ease and favour of the debtor, it was a fraud on other, 
creditors, and the defendants were justified in seizing. it 
under their executions. But that, if the plaiatiff consti- 
tuted John W. Hayes his agent in good faith, for the pur- 
pose of keeping the property for the plaintiff until the day 
of sale, he might lawfully do so, unless the sale were un-. 
reasonably delayed ; and that, if the plaintiff did thus act 
in good faith, the subsequent use of the property for the 
debtor’s benefit. would not, of itself, impair the plaintiff’s. 
right or impeach the levy. And the Court further. in-. 
structed the jury, that. by going to Hayes’ and taking 
actual possession of the horse and mule the second time: 
and putting them in the stable for the night, and remain: 
ing on the premises that night, the plaiutiff terminated 
the possession of John W. Hayes, as bis agent, and re-, 
sumed it himself; and that thereby, at all events, the 
property vested in the plaintiff, and that. by taking the 
horse and mule out of the stable that night and after-; 
wards selling them, the defendants were liable inthis 
action. ’ 

There was a yerdict for the plaintiff, and from the 
judgment the defendants appealed. upon the ground of 
error in the instructions given. 


Osborne, for the plaintiff. 
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‘Boyden, for tlie defendant. 


Rurrm, C. J. The ¢ case might have been made to-ap- 
pear more fully and’ satisfactorily on the first point, if 
the periods of the respective seizures had been statéd, and 
the age and capacity of young Hayes to-hold possession 
against his father, and whether the plaintiff advertised a 
salé under the first seisure or not, and the proportion the 
debts bore to the value of the things seized. But the 
defects in those respects are less material, ‘because the 
ease need not be decided on that point, as the plaintiff 
was clearly entitled to recover upon his title acquired by 
his second taking, and the possession held by him at the 
time the defendants took away the property. By ‘the 
statute, goods are not bound by a fiert factas issued by a 
Justice of the peace, but from the levy. Therefore, the 
defendants could not justify the taking under the execu- 
tions in Porter’s hands, if at that time the goods were 
bound by a levy made by the plaintiff at any previous 
time> Such was the case here ; for, if all that was done 
under the first levy by the plaintiff be thrown away, still 
the plaintiff was at liberty to seize the property again, 
and he did seize it in the evening preceding the night in 
which the defendants took it. The case does not profess 
to set forth the evidence merely, upon this part of the 
transaction, but the defendants’ exception states the sever- 
al circumstances affirmatively as facts; and upon them 
it is seen, that on that very day the plaintiff in his own 
person took the actual possession of the hotse and mule, 
and shut them up in a stable for the night, and then he 
remained on the premises for the purpose of keeping the 
possession. -That we hold to be sufficient. to vest and 
continue the title in him. It would be unreasonable to 
require an officer to remove property instantly. It an- 
swers all the purposes of giving notoriety to the levy, for 
the officer to take possession of the chattels on the 
premises, provided he remain there with them, so as.to 
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be in a situation to exercise over the things that domin-. 
ion, which owners in possession usually exercise. It'was’ 
not requisite that‘the plaintiff should carry away the 
articles that night, nor that he should sleep ‘in the stable 
with them, nor set a guard there over them. A delay ‘of 
a day or night in removing things seized by an officer is 
not unreasonable nor suspicious, when he remains on the 
premises with them: and here’the articles were placed 
where every body keeps such things, and where, probably, 
the horse, which the plaintiff rode to Hayes’ that day, was 
also kept. The horse was not more in the possession of 
the plaintiff than the horse and mule, which he-had levied 
on, as the property of Hayes; and the one should be as" 
much protected by the law as the other. 

- On this point, therefore, without adverting to the other, 
the judgment should be affirmed. 


Per Curiam. ~ Judgment affirmed. ° 


“ 


THE STATE, ON THE RELATION OF ISAIAH RESPASS, vs. 
: ROBERT JOHNSON. 


Where a constable receives notes or other evidences of debt, a short time 
before his office expires, and does not collect them for want of time, and, 
after his office expires, refases to deliver to the owner the notes of other 
evidences of debt, so placed in his hands, he and his sureties on his official 
bond are liable to an aetion for the amount. 

If the constable had continued in office for another year and the ereditor had 
permitted the evidences of the debt to remain in the hands of the officer, 
it might be evidence of a new contract of agency, upon which the sureties 
of the second year would be liable. 


Appeal from the Superior Court of Martin County, 
at the Fall Term, 1846, his Honor — Mayty presi- 
ding. * 





SUPREME COURT. 


State v. Johneon. 








This was an action upon a constable’s bond,. The de- 
fendant stipulated in the condition of the bond sued on, 
that Robert Johnson, the constable, “ should, from. time 
to time, and at all times.during his continuance in office, 
faithfully discharge his duty as constable, according to. 
law.” Five days before the expiration. of his . official 
year, the relator put in his hands five promissory notes ; 
and the constable gave him a receipt for each note; in 
which receipt are these words, “ which I promise to col- 
lect, or return as constable.” The jury, under the ‘in- 
structions of the Court, found a verdict for the defendants, 
and judgment being rendered thereon, the plaintiff ap- 
pealed. 


J. H. Bryan, for the plaintiff. 
No counsel for the defendant. 


‘ Daniet, J. If the constable had collected the money 
within the five days, and a demand had been made of him 


after, for payment, both he and _ his sureties might have 
been sued on this bond, in case he had not paid over the 
money: for the law made it his duty to pay it over; and 
the obligation rested on the constable to pay over money 
thus collected, even after his official year had expired. 
The constable, whilst in office, gave a receipt that he 
would collect or return the notes. He did not collect the 
money due on them; his year ran out, and the notes were 
demanded of him in October of the next year, when he 
refused to deliver them or account for them. We think, 
that the sureties were bound to see, not only that all the 
moneys, which the constable had collected during his 
official year, should be paid over to the persons, to whom 
the same was due, on demand, but that all evidences of 
debt, placed in his hands, as constable, should be returned 
to their respective owners, when his year expired. If, 
indeed, the constable had continued in office for another 
year, and the creditor had allowed the evidences of the 
debts to remain in the hands of the officer, it might be 
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evidence of a new contract of agency, upon which ‘the 
sureties of the second year would be liable. But, inthis 
case, there is nothing’‘on which such a -presumption’can 
be raised, as we believe it is’‘the universal understanding, 
that under the Act of 1818, the constable, merely by hav- 
ing the claim for collection, is constituted ‘the ereditor’s 
agent only during the period he continues to be a con- 
stable. It the sureties were not held responsible for the 
return of those evidences of debt, which were not col- 
leéted at the expiration of the constable’s year, much 
injury might happen to the owners of such evidences, 
by the conduct of insolvent or careless constables. ~*~ 

We think, the evidence proved, that the eonstable had: 
not discharged his duties according te law. 

‘Fhere must be a new trial. ’ 


Per Curiam. New trial awarded. 


PROTHEUS E. A. JONES, QUI TAM, &c., vs, RHODES N. HERN- 
_ DON & AL. 


When a witness, in giving his deposition, refers to a note, and, by way of 
identifying it, recites what he believes to be, a correct copy of the note, no 
objection can be taken on that account to the deposition, and the party 
will be at liberty to introduce on the trial the original note so described. 

Where an usurious joan is made to A as the avowed agent and for the benefit 


’ 


of B, the declaration must state the loan to have been made to B. 

Though in a declaration for usury it is proper that some day should be stated 
_as the day of payment of the usurious interest, yet is not necessary to seb, 
forth the trae day of payment, inasmuch as it is immaterial whem the . 
usurious interest was paid, if before the commencement of the action. 

It is only necessary to set forth truly the time for which the nee was 
stipulated in the contract of loan. 

The cases of Jones y. Cannady, 4 Dev. 86, Wright v. MeGibbony, 2 Dev. & 
Bat. 471, and Allen v. Furguson, 6 Ired. 17, cited and approved. 


Appeal from the Superior Court of Law of Granville 
County, at the Fall Term, 1846, his Honor Judge Barrus, 
presiding. 
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The action is debt for the sum of $800, due as a penalty 
under the act against usury. The declaration states, that 
after the Ist day of January, 1838, to-wit, on the 4th day 
May, 1841, upon a corrupt contract, made on the 4th day 
ef August, 1840, between the defendants on the one part, 
and the plaintiff, Jones, on the other part, the defendants 
took from Jones the sum of $134 16 for having forborne 
and given day of payment of the sum of $400 on the 4th 
day of August 1840, lent and advanced by the defendants 
to Jones from the 4th day of August, 1840, to the 4th day 
of May, 1$41; which said sum of $134 16 exceeds, &c. 
The plea was nil debet. 

On the trial the plaintiff offered to read in evidence the 
deposition of Horace T, Royster, of Alabama, in which 
he stated that on the 4th of August 1840, as the agent of 
the plaintiff Jones, he proposed to the defendants to sell 
them a Raleigh and Gaston Rail Road Scrip for $500, 
payable to S. B, Everett or order, and endorsed by said 
Everett and by said Jones; and they agreed to let the 
witness have for Jones the sum of $400 for the scrip, pro- 
vided Reyster would also add his endorsement; and he 
did so and then delivered to them the Scrip and received 
the $400, and paid it over to Jones. The witness states, 
that. Jones was the owner of the Scrip, and that, through- 
out the transactien, he acted as the agent of Jones, and 
the defendants knew that he did; and that he gave his 
own endorsement solely at the instance of the defendants, 
as an additional security. The deposition then proceeds 
thus; “The following is believed to be a copy of the 
Scrip referred to: 





* $500. , 
Ratetcu, N. C., March Ist, 1840. 


The Raleigh and Gaston Rail Road Company promise to pay to S. 
B. Everett or order, five hundred dollars on account‘of Depots, with 
interest from date.. No. 951.’ (Signed, ) 

Gro. W. Morpecat, President.” - 
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The witness states further, ‘that the defendant tuned 
Jones and the witness on their endorsement in Granville 
County Court, and obtained judgment against them at 

February term, 1841, and that onthe 4th day of May, 
1841, Jones paid the Sheriff the principal money and in- 
terest due thereon. 

To the reading of the deposition the Counsel for. the 
defendants objected, because no sufficient reason was 
given, why the original note or Serip, of which the de- 
position professes to set forth a copy, was not produced 
before the Commissioner, when the deposition was taken, 
nor its absence accounted for. And thereupon the Coun- 
sel for the plaintiff produced the original Scrip itself, 
with the record of the suit brought in Granville County 
Court by the present defendants against Jones and Roys- 
ter, which is referred to in the deposition, and proved the 
Scrip and the endorsements and then gave the same in 
evidence, and thereby it appeared that a judgment was 
rendered therein at February Term, 1841, and a writ of 
fiert facias issued thereon, which was-returned by the 
Sheriff of Granville to May Term, 1841. On the part of 
the plaintiff, evidence was further given, that on the 4th 
of May, 1841, the Sheriff collected, from Jones, upon the 
execution the sum of $534 16, being the amount due for 
the principal and interest upon the judgment and execu- 
tion to that time ; and that the Sheriff paid the same to 
the defendants on the 10th day of May; 1841. Thereupon 
the Court, notwithstanding the said objection of the de- 
fendant’s Counsel, allowed the Ses to be read to 
the jury. 

Upon the evidence thus given, the Counsel for the de«_ 
fendants insisted, that the plaintiff had not maintained 
the issue on his part: First, becailse Royster endorsed 
the Scrip after Jones had done so, and that therefore in 
law the contract of loan was not with Jones but with 
Royster, or with Jones and Royster :. Secondly. because 
the declaration states the money to have been received 
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by the defendants on the 4th day of May, whereas it was 
in fact on the 10th day of May, and that variance is fatal. 

By the assent of the parties the questions were reserved 
and a verdict taken for the plaintiff; and it was agreed, 
that if the Judge should be of opinion, that, by reason of 
either of the objections, the plaintiff was net in law en- 
titled to recover, the verdict, should be set aside and-a 
non-suit entered: Afterwards, though the defendants” 
Counsel again insisted on his former objections, the Judge 
gave judgment for the plaintiff. and the defendants ap- 


pealed. 


Badger, for the plaintiff. 
J. H. Bryan and Gilliam, for the defendants. 


Rurrix, C. J. The objection to the deposition was 
properly over ruled. The testimony was not offered to 
establish the contents of the instrument before the jury, 
in the sense ofdispensing with the original for that pur-- 
pose. On the contrary, the original was produced and 
given in evidence. The sole purpose, then, of setting 
out the copy of the note in the deposition, was to identify. 
the particular instrument: which was the subject of the 
transaction to which the witness refers and primarily. 
deposes. There may have beenmany papers of the kind, 
and therefore it might be material to identify that, about 
which the parties dealt. That might have been done by 
this witness saying, for example, that it was-the only one 
he ever endorsed,.or was sued on in Granville Court, or 
the like. It does not hurt his testimony, that after stating 
the suit on it, he proceeded further to set out a copy, so 
that any paper that might be produced, as an original, 
might be compared with the copy, as a test whether it 
was really that of which the witness was speaking. . It 
Was a particularity, that might have operated imconve-- 
niently to the plaintiff, if the witness or the commissioner 
had made a slip in copying; but it cam by no means hurt 
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the deposition as. evidence of identity, which was the 
sole purpose for which it was offered upon the trial. It 
is in that respect that this case differs from that of 
Regina v. Douglass, i: Carrington and Kerwan, 670; 
where the original books were produced before the Court 
in Madrass, which took the deposition, and they were 
retained there, and a copy of them sent in the deposition, 
as the only evidence upon the trial in England of the 
contents of the originals. 

There is nothing, we think, in the notien, that, as the 
commissioner acts under and as the substitute of the 
Court in taking the deposition, he ought not to take tes- 
timony from the witness to any fact, to which the witness 
could not under the same circumstances testify before 
the Court. For the deposition is not at the taking offered 
as evidence, but it is taken to be offered as evidence on 
the trial of the cause; and it will or will not be received, 
as it may then appear to have been duly taken. For 
example, the commissioner may proceed to take the depo- 
sition without proof before him of the notice to take it ; 
or he may examine a witness as to the contents of a lost 
bond, though the loss be not. first proved ; but before the 
deposition can be read in evidence, the notice must be 
shewn to the Court, or the loss must be established, at 
least, prima facie. The truth is, however, that there is 

nothing in this deposition, which the witness might 
not have stated if he had been personally examined 
on the trial: for he did not mention the coritents for the 
purpose of establishing them thereby, but merely to des- 
ignate what original he was deposing about. , 

The case of Jones v. Cannady, 4 Dev. 86, is conclusive 
upon the point, that the declaration is not supported in 
the allegation, that the loan was to Jones. Supposing 
the evidence of Royster to be true, the fact is expressly 
proved. 

The next objection is, that the day of payment of the 
usurious interest is erroneously stated to be the 4th of 
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May. Ifit be necessary that the precise day of taking 
the unlawful premium should be laid in the declaration, 
this objection is fatal ; inasmuch as it was held in Wright 
v. Gibbony, 2 Dev. & Bat..474, that the action did mot 
arise upon the collection of the money by the Sheriff, but 
upon the receipt of it by the defendant. But no authority 
has been cited, and the Court is not aware that there is 
any, establishing that the day of making the payment 
must in this case be truly laid in the declaration, more 
than in any other case ; or that the precise time of com- 
mitting the offence of usury is more material than that 
of committing any other offence. It is necessary when a 
deed or record or other writing is stated in pleading, that 
the true date or proper term should be set out, as it is in 
respect to the sum of money mentioned therein, or the 
parties to the document ; because those particulars enter 
into the description of the contract or record, and are 
necessary to its proper and sufficient description. But if- 
an action be breught on an oral contract, though it be 
necessary in the declaration to allege a day when it was 
made, as time and place must be annexed to every ma- 
terial fact stated, yet, when the time is laid under a 
videlicet, it is not necessary to prove the day as laid ;‘ be- 
cause it is neither a part of the description of a document, 
nor of the’substance of the agreement as made. So if 
payment ad diem be pleaded, payment before the day 
sustains it; and if-the payment be pleaded post diem, 
although a time must be aHeged in the plea, it is certain 
the evidence is not restricted to that time; for the sub- 
stance is the payment, and that is not affected by the day 
on which it took place, unless indeed, it be pleaded as a 
payment acknowledged by writing, which is relied on as 
an estoppel. In stating a .case of usury, either in a 
declaration or plea, the time must, according to the general 
rule, be annexed to each fact; and, furthermore, the time 
must be alleged, as far as it enters into the description of 
the contract, because that is indispensable to the ascer- 
tainment of the receipt by one of the ‘parties from the 
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other of excessive interest, in other words, to shew that 
the offence has in law been committed. The sum lent 
and forborne, the time of forbearance, and the sum received 
for interest must appear in the declaration ; Allen v. Fur- 
guson, 6 Ired. 17. And, in order to shew the time of for- 
bearance, the several days on which the loan or the agree- 
ment for forbearance was made, and that on which, ac- 
cording to the agreement, the payment was to be made, 
must necessarily be stated. Usually the forbearance is 
measured by the period between the day of the agreement 
for forbearance and the day of payment; and therefore 

in that case the day of payment is naturally stated, ac- 

cording to the truth, to be that on which the forbearance, 

as stipulated for, expired. But if it be supposed, as may 
well happen, that A owes to B £100, and that it is agreed 
between them on the Ist day of January that for the for- 
bearance thereof from that day until the Ist day of July 
following, A shall pay £10, on the Ist of July, and A does 
not pay the £10 on the Ist of July, but pays it on the Ist 
of August, then the declaration must set forth the Ist of 
January and Ist of July as the period of forbearance 
agreed on and‘as that for which the £10 was paid, so as~ 
to’shew the exccss of interest. For it would not be cor- 
rect to allege, that the forbearance was until the Ist of 
August, although the payment was on that day; for the 
parties contraeted for forbearance of the principal up to 
the Ist of July and the £10, though received afterwards, 
was received as the price of the forbearance to the Ist of 
July ‘and ‘not to the Ist of August. In that case the ‘day 
of the payment of the unlawful interest, and- the day of 
the expiration of the forbearance, for which it was"paid, 
would be different ; and although the day, which de- 
termined the forbearance, must be truly alleged in order 
to measure the rate of interest, just as the sum forborne, 
and the sum paid fcr interest must also be truly alleged, 
yet there is no such reason, why the Ist of August as the 

day of receiving the premium, should be set forth with 

p recise truth. That forms no part of the contract of loan 
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or forbearance, nor is requisite to measure the interest. 
It is simply annexed to an allegation of the payment of a 
sum of money on a certain contract, and, as in other cases 
of an alleged payment, there is no variance from the sub- 
stance of it, whea the payment is shewn to have been 
made, on a different day from that alleged, but to the 
amount mentioned and for the purpose mentioned. The 
Court therefore holds that the plaintiff did maintain the 
issue on his part, notwithstanding the day, on which the 
defendants received the usurious interest, was different 
from that stated in the declaration—it appearing that the 
sum lent, the time of the loan, and the time for which it 
was forborne, are all traly alleged. 

It is, indeed, further insisted, that the cash of the for- 
bearance is not properly alleged in the declaration, be- 
cause it extended to the 10th of May, 1841. This point 
is not stated in the exception, to have been taken in the 
Superior Court, and therefore could not be insisted on 
here. But it is admitted, that it was intended to be 
stated, and agreed that it should be considered as having 
been stated, and that, if the Court should find any thing 
in it, the exception should be amended. But the Court is 
of opinion, that the declaration states the forbearance 
truly, according to the evidence. For, although the de- 
fendants did not actually receive the money, into their 
own hands, so as to incur the penalty under the statute, 
until the 10th of May, there was yet, not a forbearance to 
that day, but the payment was exacted from the debtor 
on the 4th of May. The forbearance to the debtor cer- 
tainly terminated with the payment by him; which dis- 
charged his debt, and put the money beyond his control, 
unless it had become his again by refusal of the creditor 
to'receive it and his direction to the sheriff to pay it back. 


Per Curiam. Judgment affirmed. 
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A-hbad put into the possession of his daughter B. a negro woman named P_ 
While in her possession, she had two vhildren. A. then resumed the pos- 
session and continued it to his death, during which time P. had another child. 
A. afterwards died and among ether things bequeathed as follows: * I 
give and bequeath to my daughter B. all the property F have heretofore 
possessed her with, except negro woman P. which 1 lend to her during hee 
life, and after her death the negro woman P. and all her increase to be 
equally divided among my daughter B’s. children” The executors as- 
sented te the legacy. Held that, after the death of B. her children could 
mot recever by petition any of these negros; First, because as to the 
negro weman P. the legal estate had vested. in them and they might re~ 
cover by action at law. Secondly, because as to the issue of P. born before 
the testator’s death, they did not pass under the will to the children of B. 

“ Increase” in the bequest of a female slave means only the increase bora 
after the testator’s death ; unless where upon an apparent intent te inélude 
issue born after the making of the will, or even that before, by any word® 
of refereace to a period, from which the birth ef the issue, that is to pas, 


shall be counted. 
‘Phe cases of Hurdle v. Elliott, 1 leed. 177, Stultz v. Kizer, 1 Ired: Eq. 


588, Howell v. Howell, 3 Jed. Eq. 528, aud Acheson v. eae ters 
cited and approved. 


Appeal from the Saperior Court of Law of Perquim- 
ans County, at the Fall Term, 1846, his Henor Judge 
Psarson presiding. 

This is a petition for a einer of certain slaves under 
the will of Willis Reddick. The-testator had a daughter 
named Clarissa, who inter-married with Noah Hurdle, 
about the year 1820. Shortly afterwards, he put into 
the possession of the daughter and her husband, several 
articles of personal property, among which was a female 
slave named Penny; and she continued in their posses- 
sion until she had two children, named Harry and Kate. 
In 1828, or early in 1829, Hurdle wished to sell the ne- 
groes, or some of his creditors threatened to sell them, 
and the testator thereupon resumed the possession, and 
took the three negroes to his own house. On the 7th 
day of November, 1829, Willis Reddick made his will, 
and. therein bequeathed, amongst other things, as follows = 
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“I give and bequeath to my daughter, Clarissa Hurdle, 
one cow and calf, and also, all the property that I have 
heretofore possessed her. with, except negro woman Penny, 
which I lend to her daring her life, and after her death, 
that negro Penny and all her increase, to be equally divi- 
ded among my daughter Clarissa’s children.” At the 
making of the will, the testator had been in possession of 
Penny, Harry, and Kate, for about a year or, perhaps 
more, and was then in possession of them, and so con- 
tinued, until his.death, whieh happened in the summer of 
1882. Between the date of the will and the death of the 
testator, Penny had a third child, named Kitty, which also 
the testator kept in his possession nati! his death. 

The testator gave the residue of his estate to his widow 
for her life’; and at her death to be equally divided be- 
tween his son Edmund and his two daughters Clarissa 
and Amesia. 

After the death of the testator, the defendants, who are 
the executors, assented to the legacy of Penny to Mrs, 
Hurdle for life and. delivered her; but they claimed to 
retain the three children, Harry, Kate, and Kitty, as a 
part of the residue of the estate, and did so. Mrs. Hur- 
die has since dicd, and left the present plaintiffs, her only 
children ; and they have instituted this suit against the 
executors for |’enny and her three children, above men- 
tioned, claiming them under the limitation over to them 
of Penny and her increase. 

The cause was heard in the Superior Court, on the 
petition and answer, and the Court decreed for the plain- 
tiffs as to all four of the negroes and their profits from 
the death of Mrs. Hurdle; and the defendants appealed. 


A. Moore, for the plaintiffs. 
Jordan and Bruer, for the defendants. 


Rorrm, C. J. The will is so imperfectly expressed, that 
it is very difficult to put a sensible and consistent con- 
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struction on it, and one cannot be sure, that a decision 
either way would be carrying out the intention of the 
testator. Indeed, we think it probable that the aetual. 
purpose in this case, if it had been expressed, or as it 
would have been expressed if the attention of the testator 
had been drawn to it, will not be effectuated by the ¢on- 
struction which we are obliged to put on this disposition 
by the language used and the settled principles of inter- 
pretation. 

As to the negro woman Penny, herself, clearly the de- 
eree cannot be supported. No doubt, she belongs to the 
plaintiffs ; but she is their legal property, and miay be 
recovered frem the possessor in detinue. The assént of 
the executors, to the gift for life to Mrs. Hurdle, does not 
appear to have been, in any manner, qualified; anda 
general assent to the legacy to the first taker, enures as 
an assent to the remainder-man, and the executor is ne 
longer liable. to the remainder-man. That is settled doc- 
trine, and has been very recently acted on in the cases 
of Howell v. Howell, 3 Ired. Eq. 528, and Acheson v. Me- 
Combs, Ib. 554. . 

There is more doubt as to the three children ; and, pos- 
sibly, we may be disappointing the expectations of the 
testator, as tothe effect which he thought would be given 
to his words, while we are governed by his intention as 
éxpressed by his words. But we believe this case must 
be determined by the general rule, that “increase” means 
only the issue born after the testator’s death. It may be 
carried back upon the apparent intent, so as to include 
issue born after the making of the will, or even that be- 
fore, by any words of reference to a period from which 
the birth of the issue, that is to pass, shall be counted, as 
was stated in Hurdle v. Elliott, 1 Ired. 177, and Stultz v. 
Kizer, 1 Ired. Eq. 538. But there is no such word of refer- 
ence here. “ All her increase,” means, in ~this case, no 
more than “ increase” per se. It is very clear, that, in the 
gift to the plaintiffs, the testator meant to give only such 
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negroes, namely, Penny, and her increase, as were per- 
sonally given to their mother for life ; and it is probable 
that he may have used that term “ inerease,” because he 
thought that, withott it, the future issue of Penny would 
belong to the daughter, as tenant for life. Now, it is 
apparent, that the two ebildren, Harry and Kate, born 
before the will was made, are not given by it to Mrs. 
Hardle for life, but are either given to her absolutely, or 
fall into the residue. For the words are, “I give my 
daughter Clarissa all the property I have heretofore pos- 
sessed her with, except Penny, which | lend to her during 
life.” It is to be noted, that the gift is not of such pro- 
perty as the testator had put into the posséssion of the 
daughter, and was then in her possession. But it is of 
all property which he had, at any time before, put into 
her possession, though it might not then be in her posses- 
sion, but was in that of the testator himself. That is the 
operation of the word “heretofore.” of itself. But that 
is confirmed by the exception of Penny < for it is the na- 
ture of an exception to take out of a disposition what, but 
for the exception, would pass by it. The testator thus 
gives us to understand, that he knew that his daughter 
would have Penny, under the general terms of the gift 
to her of all the property he had theretofore put into her 
possession ; and therefore, since Penny alone is excepted, 
and not her two children then born, and that had been 
with their mother im the possession of the daughter, the 
conclusion logically follows, that those twe children can- 
not be embraced in the exception but were left, under the 
operation of the previous disposition, in absolute property 
to the daughter. Indeed, it may well be supposed, that, 
while the testator was, in view of his son-in-law’s impru- 
dence, making some permanent provision for his daugh- 
ter’s children, in the bequest of Penny and her subsequent 
issue, he thought it but right to leave to the daughter 
herself and her husband, the two young negroes, not only 
as a provision of his bounty for them, but as justly their 
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cight in remuneration for their care and nurture of them 
at their birth and for some years afterwards. If that be 
the correct view of the will, those two negroes still be- 
long to the daughter’s executor, as the executors of the 
father never assented to the legacy as regards them, and 
they were not reduced into the possession of the husband. 
But, if that were not the correct interpretation ‘of the 
clause, and Harry and Kate are not given in entire pro- 
perty to Mrs. Hurdle, then they are not given to her ‘at 
all, as the gift to her is of Penny nominatim, and she only 
gets her increase, as included in Penny herself, that is, 
such as should be born after the will went into effect 
upon the death of the testator. If Mrs. Hurdle was not 
to have them, we cannet think the testator meant the 
plaintiffs should : because the plaintiffs are to have noth- 
ing until their mother’s death, and why postpone their 
enjoyment of these two slaves until that event, when the 
mother was to have no benefit from them. It is not nat- 
ural, that these two children should be separated from 
the mother in their infancy and kept as an unproductive 
part of the general residuum. Besides, the gift over to 
the plaintiffs is not upon their mother’s death, whereas 
the residuum is to belong to the testator’s widow for her 
life, and then be divided between Mrs. Hurdle, and two 
other children of the testator. It is not necessary now to 
say, whether these. two negroes belong to Mrs. Hurdle’s 
representative, or fall into the residue of the testator’s 
estate ; as, in either case, the plaintiffs have no right to 
them. Still weaker is the claim to Kitty, who never was 
in possession of Hurdle, but was born after the testator 
resumed the possession of Penny, and remained in his 
possession to his death. Clearly, the plaintiffs’ mother 
did not take that negro, either absolutely or for life; and 
unless she had taken in the latter manner, the plaintiffs, 
as has been already mentioned, were not intended to take, 
as far as we can see; and they cannot take her under the 
term “increase” merely. 
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The decree must therefore be reversed, and the peti- 
tion dismissed ; and the plaintiffs must pay all the costs, 


. Pes Cunsan. Decreed accordingly. 


EDMUND CLAYTON vs: ASA D. LIVERMAN. 


Where the question is, whether an instrument of writing is a testamentary 
paper or a deed, it becomes a fact, to be proved by all kinds of evidence, 
by which, in law, any other fact may be established. The evidences 
which arises from the face of the instrument, may be aided or opposed by 
evidence aliunde. 

Therefore where A and B by an instrument of writing ‘‘gave and bequeathed” 
to C. certain slaves “to have aud to keep thé aforesaid property at our 
death,” and it was proved that the donors intended this as a deed of gift 

' and so signed, sealed and delivered it. Held, that this was a deed of gift 
and not a testamentary paper. 

The plaintiff having recovered one thousand dollars as damages for the de- 
tention of the slaves, whereas the damages laid in the writ and declaration 
were only two handred dollars. Held, that the plaintiff might: in the 
Supreme Court amend his writ and declaration, so as to state the damages 
at one thousand dollars, he paying all the costs of the suit. 

The case of Moore vy. Collins, 4 Dev. 384, cited and approved. 


Appeal from the Superior Court of Law of Washing- 
ton County, at the Fall Term, 1846, his Honor Judge 
Pearson, presiding. 

This was an action of detinue, tried at fall term, 1846, 
of Washingten Superior Court, and brought: to recover 
the three negro slaves mentioned in the suit. The plain- 
tiff proved that Patsey and Sally Liverman were former- 
ly the owners of said slaves. He then offered in evidence 
the instrument annexed, made part hereof, and marked 
A; he introduced Charles McClees, a subscribing witness 
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thereto, who proved that Nancy McClees the other sub- 
scribing witness was dead: that Patsey and Sally Liver- 
man, the signers of said instrument, sent for him and told 
him they wished him to write a deed of gift of the slaves 
and property in said instrument to the plaintiff, they be- 
ing at that time the owners and in possession of said 
slaves and property: that he drew said instrument, and 
read it over, including the attestation clause “ signed, 
sealed and delivered in presence of:” that they then 
signed and sealed it, and. he and said Nancy, at their re- 
quest witnessed it : that all this was done in the presenee 
of the plaintiffs and said Patsey and Sally: he further 
stated that he did not recollect, whether the instrament 
was left on the table, or whether it was handed to the 
plaintiff, or to said Patsey and Sally. The plaintiff then 
introduced other evidence of the delivery of the instru- 
ment as the act and deed of the said Patsey and Sally. 
The plaintiff was then permitted to read the instrument ; 
whereupon the defendant objected, that the instrument 
was not a deed, but was testamentary in its character: 
the testimony proceeded, his Honor Judge Pganrson_re- 
serving this question. The plaintiff then proved the 
value of the slaves, that the defendant had taken posses- 
sion of them, and bad them in his possession at the bring- 
ing of this action—he also proved the value of their hires, 
for the time they had been detained, and that the action 
was brought within a month or two after the detainer— 
the detainer having been since Patsey’s and Sally’s death. 
His Honor Judge Pearson, after explaining to the jury 
the requisites of a deed, left it to the jury to say, whether 
the said instrument had ever been delivered by the signers, 
to the plaintiff as their act and deed ; if so, the jury were 
instructed to find for the plaintiff—if not, for the defen-. 
dant. Under these instructions the jury found for the 
plaintiff. Upon the question reserved, his Honor was of 
opinion, that as the instrument contained words which, 
if in a deed, were sufficient to convey the slaves and pro- 
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perty therein to the plaintiff, and the jury having found 
‘the execution of the instrument as the act and deed of 
the signer thereto, it was and had the force, and effect of 


a deed, and did convey the slaves and property in it 
mentioned to the plaintiff. A judgment was rendered 
for the plaintiff and the defendant appealed. 


(A.) 
(Instrument referred to.) 

** Know all men by these presents that 1 Patsey Liverman and Sarak 
Liverman do, for the good will and divers of good causes, which we have not 
mentioned, have given and bequeathed to Edward Clayton the following 
articles, to-wit: First, we give and bequeath fifty acres of, land, which we 
parehased of Uriah Spruill, aiso one negro woman, by the name of Phillis, 
one girl Grinny, and one boy by the name of Robert, to have and to keep 
the aforesaid property, at our death, free and clear from any enthralments 
whatever. 

Ia testimony whereof we have hereunte set eur hands and seals, this the 
28th day of July, 1828. 

(Signed by the denors.) 


Signed, sealed and delivered 
in presence of 


Gigned by two witnesses.) 


Heath, for the plaintiff. 
A. Moore, for the defendant. 


Daniet, J. First: the Judge decided that the instru- 
ment of writing, under which the plaintiff claimed the 
three slaves, was not a testamentary paper. We concur 
in the opinion delivered by his Honor. When as to the 
extent of estates, or the particular limitation of estates 
in a deed or will, the intention of a testator, or the inten- 
tion of the maker of a deed, is to be ascertained, the 
Court must decide the question only upon the face of the 
instrument itself. But when the question is, whether an 
instrument of writing is a testamentary paper or a deed, 
it becomes a fact to be proved by all kinds of evidence, 
by which, in law, any other fact may be established. The 
evidence, which arises from the face of the instrument, 
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may be aided or opposed by evidence altunde. The lan- 

guage of this writing, except the word “bequeathed,” and 

all the incidental circumstances in making it, are those 
which really belong to a deed. The three slaves to pass 
by the. instrument to the plaintiff, on the death of the 

donors, is a citcumstance, (Since our statute.) applicable: 
either to a deed for slaves, or to alast.will. But the sub- 
seribing witness deposed, that the donors told him, that 
they wished him to write a deed of gift to the plaintiff, 
for the property mentioned in this instrument ; he wrote 

it, and then read it over to them, and they signed and 

sealed it, and he witnessed it at their request. And then 

there was express evidence, from other witnesses, that 

Sally and Patsy Liverman delivered the instrument as 

their deed. The whole of the evidence is, in our opinion, 

quite satisfactory that the donors intended to execute a 

deed, and not a will. And although this Court has here- 

tofore decided, that the donors could not make a joint 

will, yet there is no dispute, but that they might make a 

joint deed of gift ; and that the separate interest of each 

of the donors, in and to the said slaves, would pass by the 

deed to the donee, by force of the statute, on the death 

of the donors. That the instrument cannot in law ope- 

rate as a will, is another strong reason, why it should be 

regarded as a deed and as having been. intended by the 

parties to operate as a deed, passing vested interests and 

operating immediately. 

Secondly : the law, upon the question of a delivery of 
the deed, was correctly stated by the Judge to the jury. 
Without repeating his charge on this point, it seems to 
us to be right, according to the principles laid down by 
this Court, in the case of Moore v. Collins, 4 Dev. Rep. 
$84. The damages assessed for the detention of the 
slaves, amount to $1,000, while those laid in the writ and 
declaration are only $200; and the counsel for the plain- 
tiff has-moved for leave to amend by enlarging the sum 
laid. The cases are, that he may doso ; but he must pay 
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for the privilege, all the costs of the suit, in this, and the 
other Courts. Grist v. Hodges, 3 Dev. 198. “Upon the 
record,.as amended, the judgment will then be affirmed, 
except as to the costs. 





Per Cuaiam. Judgment affirmed at the costs of the 
plaintiff. 


STATE rs. BROUGHTON. 


A grand juror, on the trial of au indictment, may be compelled to disclose 
what was given iu evidence by a witness before the grand jury. 
Althodgh a prisoner, on his examination, shall not have his examination, if 


given ow oath, read egauinst him, yet where a grand jury are investigating 
an offence, with a view to discover the perpetrator, and the person, Who was 
subsequently indicted, was examiued before them on oath and charged 
another with the commission of the offence, this examination may be giver 
im evidence egainst the prisoner on the trial of his indictment. 


Appeal from the Superior Court of Law of New Han- 
ever County, at the Fall Term, 1846, his Honor Judge 
SETTLE, presiding. 

The prisoner was indicted for the murder of Frank De 
Silva. . The homicide occurred in Wilmington, during. 
the term of New Hanover Superior Court,-and the grand 
jury then empannelled were engaged in an enquiry as to 
the circumstances, character, and perpetrator of theyact. 
At the instance of ithe grand jury, Broughton was sum- 
moned and sworn in Court and sent to them as a witness. 
On the trial of the present indictment Mr. Savage, who 
was at the time the foreman of the grand jury, was called, 
as a witness for the State, to prove that the prisoner, on 
his examination before the grand-jury on that. occasion, 
charged one Gonzales with the murder of De Silva. The 
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counsel for the prisoner pres to the examination of 
Mr. Savage, as to any matter that occurred before the 
grand-jury. But the Court received the, witness for the 
purpose, to which he was called ; and he stated that the 
prisoner charged Gonzales, with murder and Sopra 
unusual anxiety to fix it upon him. 

On the part of the State further evidence was given 
that De Silva kept a shop in Wilmington, and had some 
money on hand, and that, on the night preceding his 
_ death, the prisoner was entirely without money, but. im- 

mediately afterwards had money and made an ostenta- 
tious boast of it and treated his acquaintances at several. 
tippling, shops, and, when arrested six. days afterwa 
he still had fourteen or fifteen dollars about him, and also 
had two purses, a cap, and a pencil case that belonged to 
the deceased at his death. And it was further. given in 
evidence, that the deceased was in the habit of wearing 
a ring on one of his fingers; but that, when the dead 
body was found, the ring was gone, and that the prisoner, 
who had never worn a ring before, was seen, two or three 
days after the homicide, with just such a ring on as De 
Silva had usually worn. - 4 

After the conviction of the prisoner his counsel ‘moved 
for a venire de novo, because the evidence of Savage was 
improperly received ; and because the Court ought to 
have instructed the jury to Place no reliance whatever in 
the charge on the prisoners’s pecuniary conditicn, as that 

might have taken. place in many ways, nor on the posses- 
sion.of the prisoner of the several articles before men- 
tioned. The motion was refused, and from the judgment — 
of death the prisoner appealed. _ > 


Attorney General, for the State. 
Strange, for the defendant. 


v a.” 


Rurrm, C. J. By the policy of the law, grand-juties 
act insecret ; and, with the view of sustaining that policy, 
13 
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it is preseribed that a grand-juror shall, amongst other 
things, swear, that “the State’s counsel, your fellows, and 
your own, you shall keep secret.” The whole sense in 
which those words are to’be received, or the,duration of 
the secrecy imposed, we do not find accurately stated by 
any ancient writer onthe common law. There are some 
reasons for the rule, which are obvious enough; and, as 
far as the public interests can be subserved. by it, the 
secrecy ought to be kept, not only while the grand-jury 
continues empannelled, but it ought also to be: subse- 
quently observed. The principal_ground of policy is, no 
doubt, to inspire the jurors with a confidence of security 
in the discharge of their responsible duties, so that they 
may deliberate and decide without an apprehension of 
any detriment from an accused or any other person, but 
befree “true presentment to make.” | Therefore it is clear, 
that at notime nor upon any occasion ought a grand- 
juror to make known, who-eoncurred in or opposed the 
presentment ; as the power to do so would or might in 
some degree impair that perfect freedom from external 
bias, which a grand-juror ought to feel. It is probable, 
likewise, that another ground is, that it might lead to the 
escape of criminals, if their friends or others on the grand- 
jury were,at liberty to make known the institution and 
progress of an inquisition into their guilt. But as that 
reason can operate, only while the accused is at large, it 
would seem, that, as far as the rule depends on that, it 
would not be obligatory after his arrest. We think, too, 
that in furtherance of justice, the law may have intended 
to forbid a grand-juror from giving aid to one indicted, and 
thus found to be probably guilty, in his efforts todefeatthe 
prosecution, by publishing the evidence before the grand- 
jury, and thus -enabling him to counteract. it, perhaps 
by foul means, after he knew where the case pinched. — 
That would be. betraying “the State’s counsel,” which 
is necessarily opened to the grand-jury. But that is.the 
immunity of the public, and not the privilege of the wit- 





= 
= 
<j 
= 
S 
= 
ku. 
&) 
= 
=. 


DECEMBER -TERM, 1846. 
"State » Brougition. 


ness; and, therefore, it would seem that the rule should 

create an obligation on the conscience of the jitrorand 

be enforced by a Court, only when the public justice may 

be advanced by it,.and that it cannot be urged by the 

witness himself, when it would defeat justice, and thus 

encourage witnesses before that body to commit perjury, 
by false statements or the suppression of the truth. For 
it is obvious, that if grand jurors are, through all time 
and to all purposes, prohibited from disclosing and prov- 
ing the testimony of witnesses before them, there is a 
perfect exemption from temporal penalties of perjury 
before a grand-jury. The consequences of such a doe-, 
trine would be alarming.; for, besides the danger of 
tempting the witnesses to commit se great a crime with- 

out the fear of punishment, grand jurors would have no 
credible evidence on which to act, on the one hand, and 
the citizen, on the other, would be deprived of one of his 
most boasted and valuable protections against arbitrary 
accusations and arrests. It would be extraordinary, were 
witnesses thus enabled to perjure themselves without 
responsibility. Yet we have not found in the books an 
instance of an indictment for a perjury before a grand- 

jury, and the text writers leave it doubtful how far in 
principle, as they understand it, it is competent to prove 
what evidence was given before the grand-jury. In this 
State there has not been a prosecution for such a perjury, 
within the experience of either of the Judges ‘sitting 
here. We are, however, well informed by a gentleman, 
formerly eminent at the Bar and afterwards on the Bench, 

Judge-Cameron, that there was, before 1807, in the Supe- 
rior Court for the. district of Morganton, a prosecution 
for perjury committed before a grand-jury, in which the 
oath taken by the defendant was proved by the grand- 

jurors, after objection taken, and there was a conviction, 
followed by punishment. But evidence has been fre- 
quently given, without exception on the circuits, as we 
ourselves know, in order. to discredit a witness, that his 
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testimony before the: gietdjory differed from that in 
Court. “The Judges have not considered the rule as de- 
signed for the protection of witnesses, but for that ofthe 
grand-jurors, and in furtherance of the ‘public justice ; 
ahd we own, that our minds are inclined to adopt ‘that 
conclusion ; especially as in the modern case of Rex v. 
Watson, 32 Howell’s St. Tr: 107, Lord Ex.exnoroven al- 
Jowed a witness to be examined as to a part of his ‘evi- 
dence and actions before the grand-jury, and said that, 
though doubtful himself, he ‘did so upon the authority of 
a previous decision: of which however, hé did not give 
the name. It seems to‘us, that, the witness has no privi- 
lege to have his testimony treated as a confidential com- 
munication, but that he ought to be considered as depos- 
ing, under al! the obligations of an oathin a judicial 
proceeding ; and therefore, that the oath of the granid- 
juror is no legal or moral impediment to ‘his solemn ex- 
amination under the direction of a Court, as to the evi- 
dence before him, whenever it becomes material to the 
administration of justice. But we need not gothat-length 
at present: for there was no attempt to go into the evi- 
dence of this prisoner before the grand-jury in detail, but 
merely to prove, that he appeared as a’ witness and 
charged the crime on one Gonzales. That was in’ sab- 
stance what was done by Lord Kexyon in Sykes v. Dunbar, 
as the case is stated in 2 Selw. N. P.815, who required 
a grand juror to state, that the defendant was the prose- 
cutor of an indictment before the grand-jury. 

The counsel for the prisoner took the further ground 
here, that it was incompetent to prove the evidence of 
the prisoner, because it was in the nature of a confession, 
which, compelled by an oath, was not voluntary. "Itis ¢er- 
tainly no objection to the evidence, merely, thatthe state- 
ment of the prisoner was given by him, as a witness under 

oath. He might have refused to answer questions, 
‘when he could not do so without criminating himself ; and 
the very ground of that rule of law is, that his answers 





DECEMBER ‘TERM, 1846. 


State v. Broughton. 


are deemed voluntary and may be used. afterwards to 
criminate or charge him in another proceeding, and 
such is clearly the law. 2 Stark. 28, Wheater’s case, 2 
Mood. Cr: Cas. 45. But it is true, that if a prisonér;-un- 
der examination as to his own guilt, be sworn, his state- 
ment is not evidence ; because the statute, Rev. Stat. ch. 
35, séc. t, (which is taken from that of Phil. and M))in- 
tended to have the party free to admit or deny his guilt, 
and the oath deprives him of that freedom—2 Hawk. Pl- 
6,.ch. 46, sec. 37, Bul. N. P. 242: And we think it was 
also properly decided in Lewis’ case, C.C. and P. 161, 
where a magistrate was engaged in the investigation of 
a felony, and noone in particular was then charged with 
-it, and the prisoner and other persons were summoned 
and sworn as witnesses, and the prisoner gave evidence, 
upon which he was committed for trial, that his examina- 
tion was not admissible against him. For plainly it was 
a case within the reason of the statute; which could -be 
completely evaded, if, instead of a direct examination of 
a suspected person, there could be a general: inquisition 
and every individual-made to betray himself. For -that 
reason the Court would, in this case, have held, that the 
evidence given by the prisoner could not have been used 
- against him, if it purported to confess his guilt and the 
grand-jury had founded a presentment on it ; for the pro- 
ceeding before the grand-jury at the time was in its na- 
ture inquisitorial and the witness Was as much the object 
of it as any other person. But it is altogether a mistake 
to call this, evidence of a confessién by the prisoner. It 
has nothing of that character. It was not an admission 
of his own guilt, but, on the contrary, an accusation of 
another person. That it was preferred on oath in no way 
detracts from the inference, that may be. drawn from it 
unfavourably to the prisoner, as being a false accusation 
against another, and thus furnishing, with other mmes, 
an argument of hisown guilt. . 
There was, in our opinion; no error in receiving the 
evidence. , 
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There is no exception, that the presiding Judge di- 
rected the jury, thatthe law, under: the circumstances 
stated, raised a presumption of the prisoner’s guilt from 
the possession of the money, or of the goods proved to have 
belonged to the deceased ; nor that he did not leave the 
weight of those facts fairly to the jury. But the excep- 
tiow is; that his Honor did not instruct the jury, that the 
cireumstances were entitled to no weight, and therefore 
that they ought to disregard them altogether. Now, cer- 
tainly, those are circumstances’ tending to connect the 
prisoner with the deceased at or about the time of his 
death ; and the Judge could not take it on himself to say, 
that, notwithstanding those circumstances, the prisoner 
was not concerned in the death, as it was the province of 
the jury to determine, how far they proved the fact. “In- 
deed, if it had been proper that the Court should have 
given any advice to the jury on that point, we must say, 
that the circumstances, so far from not being entitled to 
any weight, are cogent evidence and raise a very high 
degree of probability, that the prisoner committed the 
murder. 

The Court is therefore of opinion, that there ought-not 
to be a venire de novo. 


Pex Curiam. . Ordered to be certified accordingly. . 


MILTON HUDGINS vs. JOSIAH PERRY. 


An implied warranty cannot extend to defects, which are visible and alike 
within the kpowledge of the vendee and the vendor, or when the sources 
of information are alike open and accessible to each party. 


Appeal from the Superiot Court of Law of Perquim- 
ans Gounty, at the Spring Term, 1846, his mente Judge 
Baier, presiding. 
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' This was a mest action on the case. The facts are 
as follows. -One Stephen: Elliott, being indebted to James 
C, Skinner by bond, proposed to pay if, by a bond or note 
which he held on the defendant. To this arra 
Skinner assented, so far as toagree to wait for his money, 
until Elliott could: recover the amount due him, from 
Perry. The latter, not wishing to be sued, proposed . to 
Elliott and Skinner to furnish Elliott with a note, upon 
which suit might be brought to the use.of Skinner. To 
this both Skinner and Elliott agreed, but the note of.no 
particular person was mentioned. Subsequently, Perry 
brought to Elliott a note given by James C. Gordon ‘and 
payable to Exum Elliott and Co. upon which Stephen 
Elliott caused_a writ to issue, in the name of the payees, 
an it was by his direction endorsed “to the use of James 

. Skinner.”.Gordon’s note was. not. endorsed by. the 
a and when. judgment was obtained and the money 
collected, it was paid to Skinner... The latter was>not 
present, when S. Elliott. received the Gordon note from 
Perry, and, when informed by Biliott of what had been 
done, refused to receive it in payment of Elliott’s note to 
him, but agreed, if the. money upon it was collected, he 
would . receive it and credit the note in his hands. . The 
parties, Elliott and Skinner, did not exchange notes, but 
the note due by Perry was retained by Elliott, who, after 
Skinner’s refusal to receive absolutely the Gordon note, 
transferred Perry’s note for a valuable consideration, to 
the plaintiff in this action. The defendant, in discharge 
of his note, passed to the plaintiff the receipt which had 
been givet: by an attorney, in whose hands the Gordon 

note was, and who was to prosecute the claim to judgment. 
The attorney’s receipt is in the following words:. “Re- 
ceived August 11th, 1848, of Josiah Perry, Esq-, one note, 
executed by Joseph Gordon, payable to. Exum Elliott & 
Co. for $101, upon which suit is brought in Perquimans 
County Court, which I am to prosécute to judgment.” 
This transaction took place between the plaintiff and the 
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defendant, while the suit was pending on Gordon’ # note, 
and, at the same time, the plaintiff surrendered up to the 
defendant his note., The action is brought to recover 
from the defendant the amount of the judgment against 
Gordon and which -had. been received by James.,C. 
Skinner. Upon an intimation from the presiding Judge, 
that the action could not be sustained, the ‘plaintilf sub- 
mitted to a non-suit and appealed to this Court. . ; 


Jordan and Heath, for the plaintiff. 
A. Moore, for thie defendant. 


Nasu, J. delivered the opinion of the Court. . We con- 
cur with his Honor, that the action cannot be sustained. 
If the defendant had received the Gordon money, it would 
haxe been received by him to the use of the plaintiff, and 
the equitable interest, conveyed by him to the plaintiff, 
would have been a sufficient consideration to support the 
implied promise to pay. But here the money has-been 
received by Skinner to his ownm-use, though wrongfully. 
The -plaintiff’s declaration contains two. counts, the 
first upon a warranty of title and right to transfer, the 
second upon a mere contract that the claim, thereby 
transferred, was geod and collectable, and should be col- 
lected for the use of said Hudgins, The breach assigned 
in the first count is, that the said Perry had not then good 
right “ to pass to said Hadgins said receipt and note and 
to authorise him to receive the amount when collected, 
for that previous tolsaid contract said Perry, the defen- 
dant, had duly passed said note to one James C, Skinner, 
and authorised him to receive the money when collected, 
to his own use.” The breach assigned in the second 
count is the same. The answer to the breach in each 
count is the same, as each count and each breach is sub- 
stantially the same. An implied warranty cannot ex- 
tend to defects which are visible, and ‘alike within the 
knowledge of the-vendee and the vendor, or when the 
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sources of information are alike open and aceessible to 
each party. Here, from the receipt of the attorney, it 
was obvious that Perry the holder chad no legal title to 
the Gordon note. The note was pay yable to Exum Elliott 
and company, not assigned by them, and the suit was in 
the name of the firm. Perry, therefore, upon the face of 
the instrument, had no legal right to it, nor.could he so 
transfer it as to clothe his assignee with any legal interest, 

The implied warranty, therefore, did not arise, for there 
is no pretence of any fraud on the part of the defendant 
Perry. It is eyident all the parties mistook the nature of 
their rights. The legal title to the Gordon note never 
passed out of Exum Elliot & Co. and they were. the 
only persons, who had in law a right to receive the 
money upon it. When Mr. Skinner received it, he re- 
ceived it to their use at law and at law is answerable’to 
them. It is very plain how the difficulty has arisen. 
The contracts or agreements between Perry and Stephen 
Elliott and between the latter and Skinner were inchoate 
and never executed. S. Elliott accepted the Gordon note 
only. upon condition, that it should serve to discharge his 
debt to Skinner, and Perry transferred only with the view 
to pay his debt to Elliott. When the latter apprised 
Skinner that the Gordon note was received and put in 
suit for his benefit, he refused to receive it in payment of 
his claim against Elliott, who thereupon returned it, 
doubtless, to l’erry ; for the attorney’s receipt is given to 
Perry, the note being receiyéd from him. Considering 
the contract between him and Skinner at an end, Elliott, 
who still retained his note on Perry, for a valuable con- 
sideration, sold or assigned it to the plaintiff, and Perry, 
upon the, payment of it being demanded by Hudgins; 
might well consider his inchoate contract with Elliott at 
an end, as it certainly was. No legal title to the Gordon 
bond had ever passed to Elliott, and the purpose, for 
which it had been delivered to him having failed and. it 
having been returned to him by Elliott, and his note as- 
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signed to Hudgins, he, the defendant, was entirely at 
liberty, to make what use of it he could in méeting the 
demand upon his note against himself. For that purpose 
it had deubtless been transferred to him by the original 
Owners. He therefore had full right to transfer his 
equitable interest to the plaintiff. But that did not in 
law authorise the plaintiff to receive the money when 
collected, nor had Perry such right. When Skinner re- 
ceived it, he received it to the use of Exum Elliott & Co., 
who were the legal owers. As however Exum Elliott 
& Co. lay no claim to the money, there cannot be a doubt, 
but that before another tribunal the rights of the plaintiff 
to the money would be recognized and enforced. 








Rorrim, C. J. The declaration contains three counts. 
The first is for money had and received; and the other 
two are upon special promises. The second is, in 
substance, that the defendant was indebted to the plain- 
tiff by bond, and, in consideration of the acceptance of 
the same by the plaintiff in payment of the bond and 
cancelling the bond, the defendant passed and assigned 
to the plaintiff a promissory note made by Joseph Gordon 
and payable to Exum Elliott & Co. for $101, which said 
note was then in the hands of A. M. Esquire, an attor- 
ney at law, who had before undertaken to bring suit on 
the note and obtain judgment thereon; and that the de- 
fendant, upon the consideration aforesaid, undertook and 
promised, that, notwithstanding any act or thing done or 
suffered by the defendant, he had good right to pass and 
assign to the plaintiff the said note, and that the plaintiff 
might and should receive «to his own use the sum for 
which the said note was given. It then lays a breach, 
that the defendant had not the right to transfer the debt 
to the plaintiff, and could not authorize him to receive 
the money due thereon; for that, before that time, the 
defendant had duly passed the note to James C. Skinner, 
and authorized him to receive to his own use the same 
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money, and that Skinner by means thereof became eati- 
titled to the money when recovered, and did afterwards 
receive it and prevent the plaintiff from receiving any. 
part thereof. 

The next count Jays, that, in payment of the bond to 
the plaintiff, the defendant gave him an order on A, M. 
Esquire, an atterney at law, to pay to the plaintiff the 
sum due on Gordon’s note, when the same should be col- 
lected by him, and’ then undertook that the note was 
good, and that the money mentioned therein should be 
collected and paid by the said A. M. to the plaintiff for 
his own use in a reasonable time. It then lays a breach, 
as before, that the defendant had before passed the debt 
to Skinner and authorized him to receive and hold the 
money. 

There is no evidence tending to support the count for 
money had and received; nor the second special count. 
There was no order given on the attorney, who was not 
to collect the money, but only get a judgment. The case 
therefore turns on the second count; which is founded on 
a transfer of Gordon’s debt in payment of the debt of the 
defendant to the plaintiff. 

It will be perceived, that the defendant's liability is not 
placed upon the ground, that the note belonged to Exum 
Elliott & Co. the payees, and not to the defendant; nor 
upon the ground, that Gordon did not owe the money, or 
was insolvent, nor upon any other ground depending 
upon @ general guaranty. But this eount puts the case 
upon the single point, that the defendant undertook, that 
he had done no act, whereby the plaintiff should be pre- 
vented from receiving the money due from Gordon on the 
note, and that, notwithstanding any act by the defendant, 
the plaintiff might and should receive the money to his 
own use. The decision of the point is not necessary in 
this case ; but it may be admitted, that the legal effect 
of the immediate transaction between these parties 
amounted to such an undertaking as is laid in the count; 
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valuable consideration imports an engagement, at least, 
that the assignor has done nothing and will do nothing 
rendering the transfer ineffectual. For example, that it 
is to be implied, that a person stipulates that he has not 
collected the money, and that he will not take it. Of 
course the engagement must include also the acts of other 
persons under his authority or a title derived from him. 
Bat, if it be yielded, that such an undertaking may be 
inferred in this case, still it remains for the plaintiff to 
shew a breach onthe part of the defendant. Here abreach 
is stated, that the defendant had previously transferred 
Gordon’s note to Skinner and authorised him to receive 
the money due on it to his own use, and that he has done 
so. Now, that isnottrue. The declaration imports that 
there was an absolute assignment to Skinner. That was 
never true. ‘There was, at most, a conditional agree- 
ment, at one time, that Skinner should have the money, 
that should be recovered from Gordon. But. in the events 
that occurred, Skinner had no right to it. There was no 
agreement between Skinner and the defendant, by them- 
selves. All three, Skinner, S. Elliott, and the defendant, 
were parties to the agreement that was made; and an 
essential part of it was, that the money that should be 
recovered on any bond, furnished by the defendant, should 
be applied, in the first place, to the credit of the defen- 
dant’s debt to S. Elliott.. In truth that was the only part 
of the agreement between the three, which was beneficial 
to this defendant. There was no assignment to Skinner 
in the nature of an endorsement of a negotiable instru- 
ment, so as to vest the legal right in him; but only a 
verbal agreement, conferring an authority on Skinner to 
receive the money for certain purposes—one, and the 
first of which was, that, if S Elliott would forbear to sue 
Perry on his bond until judgment could be obtained on 
Gordon’s note and the money collected, the money should 
be applied in payment of Perry’s debt to S. Elliott, and 
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then in payment of Elliott’s debt to Skinner. ‘That was 
clearly the understanding between those persons; and ‘it 
could have been no other. It was, plainly, conditional, 
as just mentioned ; forthe present defendant had no‘mo- 
tive for agreeing to transfer the claim but to pay his own, 
debt. From the nature of the agreement, then, Skinner’s 
right to this money was dependent upon the act’ of S. 
Elliott, namely, in giving or denying a credit therefor on 
Perry’s debt to him; and, therefore, ‘when S. .Elliott’ 

‘parted from the defendant’s bond, the whole arrangement 
fell through: It cannot be supposed, that the defendant 
meant to transfer Gordon’s note in payment of S. Elliott's 

‘debt to Skinner, and not in payment of his own debt to 
Elliott. When Elliott disabled himself from giving’ the 
defendant the credit for which he had stipulated with the 
other two, Skinner had no longer any right to touch the 
money ; and his receiving it subsequently was wrongful 
as against the defendant and not by his authority. For 
this reason the judgment ought to be affirmed. 





Per Cuntam Judgment affirmed. 


BURTON W. HATHAWAY vs. JOHN FREEMAN. 


A Sheriff is bound to mark on process delivered to him the true day on 
which it came to his hands—otherwise he will forfeit the penalty of $100 
imposed by an Act of Assembly, Rev. Stat. ch. 31, sec. 43. cs’. 


- Appeal from the Superior Court of Law of Chowan 
County, at the Fall Term, 1846, his Honor Judge 
Pearson, presiding. a. 

This is an action of debt for the penalty of $100 under 
the act of 1777, Rev. St. ch. 31, sec. 43, against a Sheriff 
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for not marking, on a writ of capids ad respondendum, the 
day on which he received it. It was proved on the trial 
that the writ was delivered to the defendant in his Coun- 
ty on the 23rd day of March, 1843; and that he failed to" 
mark it on the writ, but stated thereon, that it came to 
hand the 3rd of April, 1843. 

Upon these facts, the counsel for the defendant insisted 
that, as the defendant had marked on the writ 4 day. as 
that on which it was delivered to him, he had not in- 
curred the penalty, although that was not the true day. 

Bat the Court refused so to instruct the jury, aud in- 
structed them, that the plaintiff was entitled to recover ; 
and from a verdict and judgment for the plaintiff the de- 


fendant appealed. 


Heath, for the plaintiff. 
A. Moore, for the defendant. 





Rurrm, C.J. The case is within both the words and 
policy of the Aet of 1777, and the judgment is clearly 
right. The only authority cited for the defendant is a 
case from New York, Spafford v. Hood, 6 Cowen 478 ; 
and that has no application to this question. The Court 
held in that case, that, upon the whole scope of the statute 
on which the action was founded, it was directed against 
persons chosen to certain onerous offices, who refused to 
serve in them, and not against particular defaults of one 
in office ; and that was the ground of the decision. It 
would be in point, if this action had been brought on 
another statute of the same year, 1777, ch. 118, sec. 2, for 
refusing to accept and execute the office of Sheriff; for 
he, who undertakes the office, does not, in the_sense of 
the latter act, refuse to execute it by neglecting to per- 
form a particular official duty. But the Act, on which 
the present proceeding is founded, is directed to a specific 
default of a person in office. The policy is obvious. It 
is to compel the Sheriff to furnish, under his own hand,. 
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upon the process, proof, that he received it in due time 
to enable him, and ‘make it his duty, to execute it’; and 
thereby induce that diligence which will prevent him 
from incurring an amerciament or action for a false re- 
turn. But it is needless to look thus far ; for, as has been 
already remarked, the case is within the letter of the Act 
It makes it the duty of a Sheriff to “mark on each process 
the day on which he shall have received it ;” and it enacts, 
that “ for neglecting so to do he shall forfeit $100, to be 
recovered by any person who shall sue for the same.” 
Here, the defendant states on the writ, that it came to 
hand on the 3rd of April ; and that was not the day of its 
delivery, but another; and marking the latter day was 
not more a compliance with the act than marking no day 
at all. 


Per Curiam. Judgment affirmed. 


WILLIAM COSTIN vs. WILLIAM BAXTER. 


Where the plaintiff declares in three counts and enters a nolle prosequi on 
two of them, but obtains judgment upon the third, the defendant is not 
entitled to recover any costs, though he had summoned witnesses, who 
were admitted te be relevant, to defend himself against the counts, on 
which the nolle prosequi was entered. 

The recovery of costs depends upon statutory regulations, and by our statute 
on the subject, the party, who obtains a judgment, is entitled to his cests. 


Appeal from the Superior Court of Law of Rutherford 
County, at the Spring Term, 1846, his Honor Judge 
Pzarson, presiding. 

The plaintiff’s declaration contained three counts; the 
first two in assumpsit and the last in trover. . No evi- 
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dence was offered by them on the first and second, and 
on, motion, he was permitted to enter a nolle prosequi 
upon them, and confined his testimony to the third. His 
right to enter the nol. pros. was denied by the defendant, 
oa the motion opposed. The jury returned a verdiet 
for the plaintiff, and the Court rendered judgment in his 
favour for the damages and costs of suit. The defendant 
tendered the witnesses he had summoned, in his defence 
upon the first and second counts, and moved his Honor 
for a judgment against the. plaintiff for the amount. of 
their costs. It was. admitted, that upon those counts, 
their testimony was relevant, and not upon the third. 
The defendant’s motion was over-ruled by the Court. 


Miller and Bynum, for the plaintiff. 
' Baxter and Woodfin, for the defendant. 


Nasa, J. We concur in the opinion of his Honor. 
We are not apprised of any power in the Judge to pro- 
nounce the judgment prayed for. All costs are given, in 
a Court of law, in virtue of some statute. The common 
law made no provision on the subject, and in our State 
they are regulated by the statute of 1777, Rev. Stat. c. 
$1,s. 79, which declares, that, “In all actions whatsoever, 
the party, in whose favour, judgment shall be given, or 
in case of a non-suit, dismission, or discontinuance, the 
defendant, shall be entitled to full costs, &c.” The judg- 
ment, which was rendered in favour of the plaintiff, was 
right and proper. . This the defendant does not contra. 
dict, but says that he is entitled to his costs in defending 
himself upon the counts, abandoned by the plaintiff. 
This, abstractly, is certainly right and proper. The 
plaintiff in his declaration, has claimed from the defen- 
dant that which he subsequently admits he was not en- 
titledto. The defendant was bound, at least, was justified 
in preparing for his defence by summoning his witnesses, 
and the plaintiff, for his false clamor in that matter, ought 
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to pay the costs to which the defendant has been-unne- 
cessarily put. This, it appears to me, is what right 
justice would demand. But is there any law, which 
would justify the Court in rendering a judgment in such 
acase? The common law. as before observed, gives 
neither party any costs ;. is there any statute which gives 
to a defendant his expenses, under such circumstances? 
I know of none. Inthe English Courts, the practice is 
urged by the defendant’s counsel, but there it is by virtue, 
not of any statute, but of rules of Court adopted by the 
Judges. In Hillary term, in the 2nd of Wut1am the . 
fourth, a number of rules were adopted, among them the 
7th makes a provision for a case of this kind. It is ‘as 
follows : “ where there is more than one eount, plea, &6., 
upon the record and the party pleading fails to establish 
a distinct subject matter of complaint or defence in re- 
spect of each count, plea, &c, a verdict and judgment 
shall pass against him, upon each count. plea, &c., which 
he shall have so failed to establish, and he shall be liable 
to the other party for all the costs occasioned by. such 
count, plea, &c., including those of the evidence, as well 
as those of the pleading.” Previous to the adoption.of 
these rules, when the plaintiff succeeded upon a part of 
his demand only, the defendant was not entitled to costs 
upon the issues found for him. _ Brown on actions, 167, 
580. 581, 582. By those rules, however, the Court is: re- 
quired in such cases, to give him a judgment. The Act 
of 1777, with the exception of the restraining statutes, is — 
the only one governing the Courts in the question of costs. 

’ And in that Aet, the. right of the defendant te them in the 
event of a non-suit, dismission .or discontinuance, is re-° 
strained to the case, where, by either of those. means, the: 
suit is terminated. It is our opinion the Act of "77 does 
not authorise the Court to grant the judgment asked for 
by the defendant. Judgment having been rendered for 
the plaintiff he is entitled to his full casts. Not to -his 
costs upon the expungrd counts, for they form no part of 
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the declaration ; and we have seen that previous to the 
adoption of the rules at Hillary Term, if those counts had 
still constituted a part of the declaration, that the defen- 
dant would not have been entitled to costs upon them, 
though the verdict upon them had been for him. For 
this reason it is not deemed necessary to express any 
opinion, as to the power of the Court below to admit or 
refuse to the plaintiff to enter a nolle.sprosequi to any of 
the counts of his declaration. The defendant has not, as 
to the question now before us, been placed in any worse 
situation than he would have been, had those connts re- 
mained in the declaration. As no injury therefore ‘has 
resulted to the defendant by the allowing the noll. pros. 
to be entered, this count would not disturb the judgment, 
although the Judge below may have erred in permitting 
it. ‘Numerous decisions have been made here upon that 
principle. Norwood v. Morrow, 4 Dev. & Bat. 447. . Rey- 
nolds v. Magness, 2 Ire. 26. Ratliff v. Huniley, 4 Ire. 545. 


Rurrm, C. J. A verdict and judgment were given for 
the plaintiff on one count in his declaration; and the 
defendant moved for judgment against the plaintiff, for- 
costs incurred by the defendant in the attendance of wit- 
nesses to prove his defence to other counts, in which the 
plaintiff had entered a nolle prosequi. The Court refused 
the motion, and the defendant appealed. 

The question depends entirely upon the statute. The - 
Revised Statute, c. 31, s. 79, taken from the Act of 1777, 
c. 115, s. 90, is, that “in all actions whatsoever, the party, 
in whose favour judgment:-shall be given, or, in case of a 
non-suit, dismission of discontinuance, the defendant shall 
be entitled to full costs, unless when it may be otherwise . 
directed by statute.”. The words are as plain and posi- 
tive as they can be, and are decisive against the defen- 
dant. There was no non-suit, dismission or discontinu- 
ance of the plaintiff’s action; but there was judgment 
given in favour of the plaintiff. Therefore, under the 
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Act, he is entitled to his full costs; and the case has not 
happened, in which the defendant can have a judgment 
for costs. The Act provides for no division of costs 
between the-parties in any case. The.party, who gets a 
judgment for costs’at all, whether it be the plaintiff on 
confession, verdict, or demurrer, or the defendant on ver- 
dict, demurrer, retraxit, or non-suit, is “ entitled to full 
costs” by the expféss terms of the statute. A question, 
indeed, often arises, what:costs the prevailing party shall 
have--what are his full costs; and the Court frequently 
refuses to allow sums claimed, for example, by a success- 
ful plaintiff, to be taxed against the defendant. Asif he 
had summoned more witnesses to a single fact, than al- 
lowed by the subsequent Act of 1733, or summoned wit- 
nesses to irrelevant matter, or did not swear or tender 
them. In such cases, the Courts have often left them to 
' pay such witnesses, and refused to include them in the 
costs, for which judgment was rendered against the losing 
party. But in no instance found in the books, or recol- 
lected in the profession, has the losing party recovered 
his costs or any part of them. There has been no such 
judgment ; and, as far as is known, this is the first in- 
stance, in which it-has been asked for. The nolle prose- 
qui upon the two counts, can make no difference upon 
this point, whether the Court ought or ought not to have 
allowed it; for as to the question of the defendant’s costs, 
he has suffered no prejudice by the nolle prosequi, since, 
if it had not been entered, he could not have had judg- 
ment for them against the plaintiff, who obtained a wamiet 
in the action. 

Such being the plain provision of the law, a Court 
ought not, upon any notion of its injustice, to thwart the 
legislative will. The Court does not undertake to form 
any opinion of its justice or injustice, as our duty is 
merely to execute the. Act in its obvious sense. 

I agree, therefore, that the judgment shall be affirmed. 


Per Curram. Judgment affirmed. 





SUPREME COURT. 


THE STATE, ON THE RELATION OF ELIZA J. ROSS, vs. HAR- 
RISON WHITE & AL. 


When a suit is brought upon an administration bond, the defendants have 
a right, under the plea of the general issue, to shew that the supposed in- 
testate was alive at the date of the letters of administration aud of the 
bond, the County Court in such case Bring no jurisdiction. 

In like manner the relator of the plaintiffcan shew that the person alleged 
to have been dead, intestate, was not the person, whom the defendants 
offered to prove was then alive, but some other person of the same name, 
who was then actually dead. 


Appeal from the Superior Court of Law of Bertie 
County, at the Spring Term, 1846, his Honor Judge Bauzey, 
presiding. 

This was an action of debt brought upon an adminis- 
tration bond, in the usual form, on the relation of Eliza 
J. Ross. The breach assigned was in not paying to the 
relator her distributive share of the estate of William 
Ross the elder, to which the defendants pleaded general 
issue, payment and set-off, conditions performed and not 
broken. The records of the County Court of Bertie shew 
at July term, 1835, the following entry, to-wit: Ordered, 
that letters of administration on the estate of William 
Ross, be granted to Ilarrison White, upon his entering 
into bond with Meedy White and Whitmell Hughes secu- 
rities, in the sum of one thousand dollars. At the same 
time, Harrison White, with the other defendants as his 
surety entered into said bond, which was received by the 
Court. The defendant then introduced one William Ross 
as a witness, whose testimony was received by the Court, 
reserving the question of its admissibility. This witness 
stated, that William Ross the elder, on whose estate the 
administration had been granted, was the father of the 
witness, and of the relator of the plaintiff, that he, the 
witness, saw the said William the elder in 1839 alive, 
that he had understood that his father died in 1840. 
The defendants insisted, that upon this evidence, the grant 
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of administration and the bond taken thereupon were 
void; that if this was not so, there was no sufficient de- 
livery of the bond and no breach of the conditions, so as 
to entitle the relator of the plaintiff to recover. It was 
agreed that a verdict should be entered for the plaintiff, 
with an understanding, tla if his. Honor should be of 
opinion with the plaintiff upon the question reservéd, the 
verdict should rea, 2 if not, that it should be set aside 
and a non-suit entered. It was further agreed, that 
$70 72, with interest from 15th November, 1845, was the 
amount of damages if the plaintiff should be entitled to 
recover. His Honor, upon the quéstion reserved, was of 
opinion with the plaintiff, and judgment was entered up 
accordingly, from which judgment an appeal was prayed 
and granted to the Supreme Court, 


No counsel for the plaintiff. 
No counsel for the defendants. © 


Dan.st, J. The defendants proved, that William Ross, 
the supposed intestate, was alive at February Sessions 
1835, of Bertie County Cotrt, and long thereafter. Thisevi- 
dence was offered to show, that the County Court had then. 
no power or jurisdiction to grant letters of administration 
on the estate of Ross, or to take the bond for the State. 
which is now sued on. The Court was of opinion that 
this evidence was improperly admitted, and disregarded 
it. The reasons that induced his Honor to come to this 
opinion, are not stated in the case. It seems to us, how- 
ever, that the evidence was very proper and legal. The 
Court of Pleas and Quarter Sessions of the County, 
where the intestate had his usual residence at the time 
of his death, had power and jurisdiction to grant letters 
of administration, and take bond,&c. Rev. Stat. 272: If 
the County Court of Bertie took the defendant’s bond for 
the faithful administration of the personal estate of Wil- 
Kiam Ross, when he was alive, it was done without au- 
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thority. They were not the agents for the State to take 
such a bond, and the defendants might well show the 
same in evidence under the general issue. If the defen- 
dants be precluded from showing that one William Ross 
had died intestate, it would yet remain for the relator, to 
show that her father was the William Ross ; since to that 
person in particular is she one of the next of kin. The 
bond given only recites that a certain William Ross was 
dead, and does not specify that he was the relator’s father; 
and therefore the defendants could surely show, that he 
was not, and that her father was in fact living. 

We think, that the judgment must be reversed, and a 
jadgment of non-suit entered. 


Per Curiam. Judgment reversed. 


JOHN D. PIPKIN, QUI. TAM. vs. HENRY BOND. 


When a person loaned $800 at a premium of $80 beyond the lawful interest, 
and afterwards took the defendant’s bond for $932 80 being the principal 
and interest on the $800 loaned and the premium of $80—and he also gave 
a separate note for $93—and the declaration in a qui. tam, action alleged 

. that this $93 was for the usurious interest on a loan of $932 80 cents. 
Held, that the evidence did not correspond with the declaration, as the 
usurious interest reserved was for the loan of $800. 


Appeal from the Superior Court of Law of Chowan 
County, at the Fall Term, 1846, his Honor Judge Pear- 
son, presiding. 

The action is debt upon the act against usury. It is 
founded on a loan made by the defendant to one Mc- 
Nider. There are several counts in the declaration, and 
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they vary in stating the days of the contract, the periods 
of forbearance, and the days of payment-of the usurious 
interest. But they all agree in one respect; which is, in 
laying that McNider was indebted to the defendant in ~ 
the sum of $932 80, and that it was agreed that for. the 

forbearance of that sum the former ‘should pay to the 
latter and did pay to him thé.sum of $93; which exceeds 

the rate 6 per cent» 

Upon nil debet the plaintiff gave the following evidence, 
In February 1836, Bond lent McNider $800, and took his 
obligation therefor, payable one day after date. At the 
same time he took a separate obligation for $80, also 
payable one day after date, as a premium on the loan, 
over and above the lawful rate of interest. On the 19th 
of May, 1839, the parties agreed, that McNider should 
substitute new bonds for the two originals, and the in- 
terest that had accrued thereon; and he then gave the 
defendant his bond for $93, payable one day after date, 
in lieu of that for $80, and including the interest thereon 
at 6 per cent., and on the 21st of May, 1839, he gave the 
defendant a bond executed by himself and one Pipkin, as 
his surety, for $932 80, payable one day after date, in - 
lieu of the bond for $800, and including the interest 
thereon at 6 per cent. up to that time. On the Ist day 
of October, 1841, McNider paid the principal money due 
on the bond for $93, and the legal interest thereon from 
May 19th, 1839, up to October Ist, 1841; and then this 
action was brought. 

The defendant, among several objections, took one, 
that there was a variance between the declaration and 
evidence ; and the Court being of that opinion, ordered a 
non-suit, and the plaintiff appealed. 


Heath, for the plaintiff. 
A. Moore, for the defendant. tay 


Rurrm, C.J. The evidence does not suppport either 
count. The declaration is of a debt of $932 80, and that 
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the $93 was to be paid and was paid for the forbearance 
of that sum ; whereas it includes the sum of $80, which 
Was agreed to be paid for the original loan of #806, and 
the forbearance of this lattersum. The bond for $93, 
then, was not the price of the forbearance of $932 80, 
from the time the new securities were given ; but part of . 
it, if not the whole, was the price of the past forbearance 
of the $800 from the time of the loan of that sum up to 
the giving of the substituted bonds. The plaintiff did not 
prove the contract as laid in either count, and was there- 
fore properly nonsuited. 


Per Cvrtam. Judgment affirmed. 


AARON POOL vs. DRURY ALLEN. 


Where a person owing a debt has two agents, and one of them pays the debe 
to a constable, with whom it had been placed by the creditor for collection, 
and afterwards the other agent pays the same debt to the creditor himself ; 
Heid, that the principal might recover back this money, without shewing 
that the constable had paid to the creditor what he had collected. 


Appeal from the Superior Court of Law of Person 
County, at the Fall Term, 1846, his Honor Judge Barrie 
presiding. 

This is an action of assumpsit, commenced by warrant | 
before a Justice of the Peace. It was tried in the Supe- 
rior Court on the general issue; and upon the trial the 
facts appeared to be as follows. The plaintiff and the 
defendant resided in Person County until the year 1838, 
when the plaintiff removed to another State. At the 
time of-his removal, the plaintiff was indebted to the 
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defendant in the sum of $23 85, and he appointed two 
persons, Stanford Long and Wyatt Pool, his agents.in 
this State, with directions, amongst other things, to pay 
the'‘debt which he owed to the defendant. At that time, 
the defendant had placed his claim in the hands of H, 
Bumpass, a constable, to collect; and soon afterwards, 
Wyatt Pool saw Bumpass, and paid him the: money in 
full.. About a month afterwards, Long met with Allen, 
the defendant, and informed him that he had been in- 
structed by the plaintiff to discharge the debt, and that 
he was ready to do so as soon as he could see Bumpass. 
who held the claim for collection. To that the defendant 
replied, that the debt belonged to him, and that he was 
the proper person to receive the money ; and he said that, 
if Long would pay it to him, he would stand between. 
him and danger. Upon that assurance, Long paid the 
debt, $23 85, to Allen; and upon its being afterwards 
discovered, that it had been before paid by Wyatt Pool to 
Bumpass, the money paid to the defendant, Allen, was 
reclaimed from him, and this suit brought to recover it. 

Upon these facts, the counsel for the defendant moved 
the Court to instruct the jury, that the plaintiff ought not 
to recover, because it did not appear that Bumpass had 
paid to the defendant the sum which had been paid to 
Bumpass, and the payment by Long to the defendant 
himself was voluntary. But the Court refused the 
prayer, and direeted the jury, that if they believed the 
‘witnesses, who stated the facts, the plaintiff was entitled 
to recover. There was a verdict for the plaintiff, and 
from the judgment, the defendant appealed. 


No counsel for the plaintiff. 
Venable, for the defendant. 


Rorrm, C.J. The payment to Bumpass discharged 
the debt. It made no difference, that he did not pay the 
money over. That was between him and his principal, 
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Allen. As he was Allen’s agent, with authority to re- 

ceive the money, the payment of it to him was the same 

as payment to the creditor personally. Then, as the 

debt was discharged, the second payment, to Allen him- 

self, was without consideration, and made’ by mistake ; 

and the case is, therefore, one of those common ones, . 
stated in the books, in which the action for money had 

and received lies. ‘The second payment was not volun- 

tary, in any sense that can affect this action. It is true, 
it was not illegally exacted by process or by duress. 

But that is not the criterion. Money paid as a debt, un- 

der a mistake and where no debt exists, may be recovered 

back, although there was no compulsion on the person to 
make the payment. There was no intention here to 
make a gift of the money, so as in that sense to con- 

stitute it a case of a voluntary payment.: On the con- 
trary, it was clear that the money was paid and received 
in discharge of a debt then believed to subsist. Jn’ that 

there was a total mistake on the part ef the person 
making the payment, and, probably. on that of the re- 
ceiver also ; and it is plain that money, thus got under 

a mistake, and for no consideration, cannot be kept ex 
equo et bono. On that ground, then, the plaintiff was en- 
titled to a verdict. But here the case goes further, and 

sets out in substance an express promise to return the 

money, if it were not then properly payable to the de- 

fendant. It wassaid, indeed, that the defendant’s promise 

was to indemnify Long against personal loss, and did not 

extend to the present plaintiff. But clearly the ‘promise 

must be considered,as made to Long in the character in 

which he was then acting, namely, as the plaintiff ’s 

agent. The case is one, therefore, in which there can be 

no hesitation in affirming the judgment. 


Per Coriam. Judgment affirmed. 
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Where-by a deed of gift, made in 1833, a devas annpeped  homiadianaae 
B. and then says, “that is, after my decease, to have and enjoy unto the 
said B., his heirs, &c.” Held, that under the operation of our, 
passed in 1823, (Rev. Stat. ch. 37, sec. 22,)'the issue of the female slave, 
as well as the slave herself, passed to B. in the same manner as if this 
disposition had beeu made by will. 


-Appeal from the Superior Court of Law of Columbus 
County, at the Fall Term, 1846, his Honor Judge 
Sertze presiding. 

This was an action of trover, brought to recover slaves, 
Mercury or Mick, Ireland, Archey,and Anna Jane, which 
the plaintiff claimed as the children of Hesse, one of the 
slaves mentioned in the annexed deed of gift marked A. 
duly exécuted from Mary Baldwin to the plaintiff, (and 
duly proved and registered,) the said four slaves having 
been born, between the execution of the said deed and the 
death of Mary Baldwin, the maker of the said deed. 
The defendant claims them as the administrator of the 
said Mary Baldwin, who held them to the time of her 
death, and, upon demand by the plaintiff after the death of 
the said Mary, refused todeliverthemup: After which the 
said action was brought and the foregoing facts agreed 
upon and the case is submitted to the Court for judgment, 
and if the Court is of opinion that the plaintiff is entitled 
to recover, then judgment to be rendered for the plaintiff 
for the sum of one thousand dollars and costs, and if not, 
then judgment to be rendered for defendant for costs: 
The Court being of opinion that the plaintiff is entitled 
to recover, judgment is accordingly rendered for the 
plaintiff for the sum of one thousand dollars and costs, 
from which judgment the defendant appeals to the Su- 
preme Court. 

(A.) 
STATE OF NORTH CAROLINA, ing all people to whom these pres- 
Cotumsus County. ents may come. 


I Mary Baldwin send, Greeting: 
Know ye, that I the said Mary Baldwin, for and in consideration’ of the 
natural love and affection, which I have and bear unto my beloved sen God- 
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frey Baldwin, of the State and County aforesaid, and for divers other good 
causes and considerations, have given and granted and by these preseuts do 
give and grant unto the said Godfrey Baldwin one negro woman by the name 
of Hesse and two children by the names of Let and Flora, also one bed and 
farnitufe, six head of cattle, that is, after my decease, to have and to enjoy 
unté the said Godfrey Baldwin, his heirs, executors and administrators and 
assigns, to his oaly proper use and behoof, and I the aforestid Mary Baldwin 
do warrant and defend the said property unto the said Godfrey Baldwin and 
his heirs and assigns forever, and I also bind myself, my executors and as- 
signs, to warrant and defend the same by these presents, in witness where- 
unto I have set my hand and seal this 4th of April, 1833. 
(Signed,) MARY BALDWIN, (Seat) 
Signed and sealed and delivered in presence : 
of us, 
Wx. Batpwin, 
Joun Wineare. 


Strange, for the plaintiff. 
No counsel for the defendant. 


Dantet, J. In April 1833, Mary Baldwin, the mother 
of the plaintiff, executed to him, a deed of gift of a slave 
named Hesse. After words of immediate gift comes this 
clause : “that is, after my decease, to have and enjoy 
‘ unto the said Godfrey Baldwin, his heirs, &c.” At com- 
mon law, the plaintiff could have derived no benefit under 
this deed ; for the life estate in Hesse, which remained in 
the donor, was equal to the entire estate in the whole 
chattel, and there would have been no remainder to pass 
on her death, to her son. But such limitations, if con- 
tained in a last will and testament, (to-wit, to one for life, 
remainder over to another,) were always held good, as 
executory devises or bequests. The legislature, in the 
year 1823, passed an act declaring “that every limitation 
by deed or writing, of a slave, which limitation, if con- 
tained in a last will and testament, would be good and 
effectual as an executory devise or bequest, shall be good 
as a remainder of such slave, and any limitation made or 
reserved to the grantor or donor, in any such deed or 
writing of a slave, shall be good and effectual in law: 
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provided it had been made to. another person, it would 
have been good according to the preceding clause,” Rev. 
Stat. ch. 37, sec. 22. Thelawis very well established, we 
believe, in all the slave holding States, that a bequest of 
a female slave to one for life, remainder to another, 
carries the mother, and her increase during the life estate, 
and to. the remainder man, on the determination -of the 
life estate. In the case now before us, the deed of gift 
transferred to the plaintiff an immediate interest in Hesse, 
but-herself, and her issue born after the date of the deed, 
were not to be possessed and enjoyed by him until the death 
of his mother. , We say her issue, because if she (Hesse) 
passed over to the plaintiff on the death of Mrs. Baldwin, 
her issue (who were in herself at the date of the deed) 
must, in law, also pass with Hesse to the plaintiff on that 
event happening. 


Per Curiam. Judgment affirmed. 


GEORGE W. CANDLER & AL. vs. JACOB B. TRAMMELL. 


Where the condition of a bond was that A.should pay to B. and (. attorneys, 
one hundred dollars, on condition that they cleared A. of three suits and 
three indictments in the Superior Court, and A, was cleared ia the Superior- 
Court of all the cases except one, in which he was convicted and the case 
was taken to the Supreme Court, where A. had to-employ another attor- 
ney, but the judgment below was reversed, and A. discharged from the 
prosecution; Held, that B. and C. had substantially complied with the 
condition precedent and had a right to recover from A. 


Appeal from the Superior Court ef Law of Buncombe 
County, at the special Court in June, 1846, his Honor 
Judge Barrie presiding. 
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‘This was an action of debt on the bond of which a copy 
marked A, is appended; pleas general issue, payment set 
off, and accord and satisfaction, _ - | 

Upon the trial it was admitted that the plaintiffs acted 
as the attorneys and ‘eounsel for the defendant, and that 
all the suits and indictments against him were decided in 
his favour except one; that upon that he was convicted 
in Burke Superior Court of law, and his counsel, Mr. 
Clingman, prayed an appeal to the Supreme Court‘and 
assisted in making up the case for that Court; that the 
‘defendant then applied to him to attend the Supreme 
Court to argue the case for him, when he, Clingman, in- 
formed him that it would be out of his power to attend 
the ensuing term of the Supreme Cotrt, whereupon the 
defendant employed Mr. Caldwell, and paid him a fee of 
$15, to appear for him in that Court; that a new trial 
was granted by that Court, and at the ensuing term of 
Burke Superior Court, the solicitor for fhe State entered 
a noille prosequi and the defendant, on the motion of his 
counsel, Mr. Clingman, was discharged. The counsel 
for the defendant contended that the employment of Mr. 
Caldwell and the payment of a fee to him for his services 
in the Supreme Court was a payment or satisfaction of 
the bond, or that the condition upon which the bond was 
given was not performed by the plaintiffs, and that there- 
fore they could not recover. But the Court instructed 
the jury otherwise, and upon a verdict and judgment be- 
ing given for the plaintiffs, the defendant appealed. 


(A) 
I promise to pay G. W. Candler aud T. L. Clingman, one hundred dollars 
on condition that they clear me of three suits wherein B. L. Brittain is plain- 
tiff—also clear me in three indictments now against him ; 27th of Sep- 


tember, 1837. 
(Signed,) J. B. TRAMMEL, (Sgr) 


Baxter, for the plaintiff. 
Edney, for the defendant. 
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Daniet, J. There was a condition precedent. in, the 
bond, and the plaintiffs were bound to shew to the Court 
and jury that they had performed. that condition: The 
defendant insisted, that the plaintiffs had net cleared him. 
of the six suits mentioned in the bond, but that he was. 
compelled to employ another Jawyer to attend to one of 
the indictments sent up to the Supreme Court, and that 
he was outof pocket $15onthataccount. Wethink,that 
the objection taken by the defendant, was properly overs. 
ruled by his Honor. . The condition has been substantially 
performed by the plaintiffs. In criminal cases, the judg- 
ment of acquittal or conviction, properly speaking, is in 
the Superior Court exclusively. This Court only gives 
an opinion, what it should be; and in this case, the 
opinion was, that the previous conviction was-erroneous, 
and that the defendant was entitled to a ventre de novo.- 
To get the bencfit of it the defendant accepted the servi- 
ces of the plaintiffs, and then they went without day upon 


a nolle prosequi. Therefore the judgment must be af- 
firmed. | 


Per Curiam. : ’ Judgment arffimed. 


JOHN B. ETHERIDGE ve. SAMUEL W. THOMPSON. 


Where wrecked goods were placed under care of the wreck-master by the 
Captain of the vessel, to be disposed of accerding to law, and the owner, 
afterwards and before a sale, promised the wreck-master that, if he would 
deliver up the goodsto him, he would pay him his commissions ; Held, that 
there was a sufficient consideration for the promise. 


Appeal from the Superior Court of Law of Pr 
County, at the Fall Term, 1846, his Honor —? Pear- 
son presiding. 
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This was an action of assumpsit. The plaintiff gave 
in evidence, that he was a commissioner of wrecks, for 
district No. 4, for the County of Currituck: _ That, there- 
upon, as commissioner, he required of the captain to be 
allowed to take in charge the goods wrecked and strand. 
ed. The captain refused, but on the next day consented 
and delivered over to the plaintiff all the said goods: 
that afterwards, the plaintiff, as commissioner, exposed 
to sale part of the goods to the amount of about $900, 
and the defendant, as owner of the goods, requested the 
plaintiff not to sell the balance of the goods, but to de- 
liver them over to him, promising, that if he would do 
so, he would pay him his commissions. Accordingly, the 
plaintiff delivered to him the balance of the goods afore- 
said; and afterwards, the defendant, being requested to 
pay his commissions according to his promise aforesaid, 
refased to do so. At the time of his promise, a valuation 
was made of the goods by consent, and fixed at $900. 
It was further in evidence, that the commissions, due the 
plaintiff for the sale aforesaid, were paid to the plaintiff 
at the time of said sale. The defendant’s counsel in. 
sisted that the plaintiff at the time of bringing his action, 
as commissioner, was only entitled to commissions upon 
goods wrecked and actually sold by him. He also in- 
sisted that the captain, owner, consignee or agent had 
the right to re-ship wrecked goods at any time before 
actual sale ; that the promise was a nudum pactum, un- 
supported by any consideration. 

The Court charged, that if the jury were satisfied that 
the plaintiff, as commissioner of wrecks, had taken the 
goods into his charge and custody ; that he sold part and 
was about to sell the balance and the defendant then 
prevented the further sale, by promising, that if the sale 
was stopped, and the goods delivered over to him, he 
would pay the plaintiff his commissions, then the plain- 
tiff had a cause of action. If he refused to comply: with 
his promise that the question of damage was for the jury. 











DECEMBER TERM, 1846. 
Etheridge 0. Thompson. 








And that the plaintiff, not having the trouble and ex- 
pense of keeping and taking care of the goods, was a 
matter bearing upon the amount of ‘damages, which the 
plaintiff had a right to recover. 

There was a verdict for plaintiff. Rale for new trial. 
Rule discharged. Judgment according to verdict, and 
the defendant appealed. 


Heath and Jordan, for the plaintiff. 
A. Moore, for the defendant. 


Daniet, J. This was an action of assumpsit. Plea, 
non assumpsit. The defendant insisted that the promise, 
proved to have been made by him to the plaintiff, was a 
nudum pactum ; and that, as he, by law, was entitled to 
his goods, which had been wrecked, and the plaintiff had 
no right to sell them, he had no right to commissions on 
that value, as if he had sold-them. To this, the plaintiff 
replied, and proved, as the consideration for the promise 
made by the defendant, that, he, as a wreck master, had 
received the goods, by the consent of the captain'of the 
wrecked vessel; and that he had (as by law, he was 
bound to do,) used care, trouble, and expense, in the pre- 
servation of the said goods. The Court charged the jury, 
that if the plaintiff had taken the goods, into his charge 
and custody, as wreck-master, then, the promise made by 
the defendant to pay was supported; and that the ex- 
pense of keeping and taking care of the goods, was a 
matter, bearing upon the amount of damages. Now, we 
can see no error in this charge. The defence set up, that 
it was a nudum pactum, failed, we think, when the plain- 
tiff proved that the goods were placed in his hands as 
wreck-master, by the captain, who was the defendant’s 
agent for that purpose. The care, trouble, and responsi- 
bility of the plaintiff concerning the goods, in his charac- 
ter of wreck-master, raised a consideration for compen- 
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sation; and the only effect of the agreement was to 


liquidate the amount. 
We think, that the judgment must be affirmed. 


Per Curiam. Judgment affirmed.. 


JAMES WEBB & AL. vs. ACHILEES DURHAM. 


When 4 recordari, according to the common practice in our State, is brought 
with a view to have a new trial upon the facts, as it is a favor, in the na- 
ture of an extension of the power of appeal, it must be applied for speedily,. 
and any delay, after the earliest period in the party’s power to apply, must 
be accounted for. 

But ‘when the recordari is used as the foundation for reviewing summary 
convictions, or other proceedings, before inferior tribunals in a case of false 
judgment, it isin the nature ofa writ of error, and in fact always lies as 
a matter of right. 

Where the recordart is to bring wp the proceedings in a case of forcible entry 
and detainer, although the plaintiff may have entered no traverse before 
the justice, yet he shall be permitted to assign as many errors as he thinks. 


proper. 
The cases of Leatherwood v. Moody, 3 Ired. 129, Brooks v. Morgan 5 Ired. 
481, and Parker v. Gilreath, 6 Ired. 221, cited and approved. 


Appeal from the Superior Court of Law of Ruther- 
ford County, at the Spring Term, 1846, his Honor Judge 
Pearson, presiding. 

In November 1845, the plaintiffs obtained from the 
Superior Court of Rutherford a writ of recordari to bring 
up a certain proceeding, had at the instance of Durham, 
before a Justice of the Peace for an alleged forcible entry 
into a certain tract of land, as it was stated in the 
affidavit, on which’the writ was moved for. The affidavit 
further stated, that the land belonged to ene Baxter in 
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fee, who leased the same to the plaintiffs; who entered 
peaceably and were guietly possessed of the premises, 
when they were evicted by order of the Justice/of the 
Peace, who rendered a judgment against them for. the 
costs of the said proceedings; and it also stated several 
particulars, in which the plaintiffs were advised the pro- 
ceedings were erroneous: First, that they were carried 
on in the name of the State. Secondly, because the jury 
did not find any forcible entry or detainer. Thirdly, be- 
cause the jury did not find that Durham had any estate 
in the land. 

The Justice returned thereen proceedings in the follow- 
ing words : 

“ NORTH CARGOLINA—Rutuerrorp County, 
December 31st, 1844. 

Achilles Durham v. Charles Webb & John Webb. The party of tho 
second part has made forcible entry and detainer on a certain tract or parcel 
of land, and a certain house, known by the mame of the McKinney House, 
and agreeablé to Act of Assembly, we command that the Sheriff. of said 
‘County, or any lawful officer, sunmon a jury of good and effective men to 
attend on the premises and make (heir report, as in accordance with the same. 


(Signed,). M. R. ALEXANDER, J. P. 
JOHN BABER, J. P. 


Returned, “ Executed,” by J. A. Carpenter, Constable. 
There were thereon these further entries: 


‘‘ In accordance to a summons to us undersigued jurors to act as directed by 
the laws of the State in case of possession, wherein hilles Durham is 
plaintiff, and Charles Webb and John Webb, are defendants, we report as 
follows, that our judgment is, that the said Durham holds possession of the 
premises in dispute, consisting of the Mansion house aad its appurtenances ; 
.and this is our verdict.” This was signed by twelve persons, and attested by 
4M. R. Alexander, J. P. 


Then comes the following : 


“In conformity to the within decree, we, the jury, say, that Achilles Dur- 
‘ham is entitled to the premises herein alleged, and we put him in fall posses- 
sion of the same this 31st day of December, 1844”—which is also signed by 
Ahe twelve jurors and by “M. A. Alexander, J. P.” 
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Then there is added as follows: 


“Judgment against the defendants ip this case for $6 20 for the costs.” 
(Sigued,) “M. R. ALEXANDER, J. P.” 


The Justice stated further, that “as soon as the jury 
made their report, the said Webbs, being present, agreed 
to give up possession to Durham and pay the costs, and 
therefore the proceedings were stopped at that point, and 
no further record made.” 

Durham filed a long affidavit, in which he stated his 
title to the land, and that on the 3lst day of December 
1844, a person, who was his tenant for that year, was 
leaving the premises, and as he went out, the present 
plaintiffs intending to get possession, sent some of their 
goods to the premises, though they did not themselves get 
into possession ; and that he, Durham, fearing that he 
would be ousted, applied to the Justices and got the pro- 
ceedings instituted. He then states, that the defendants 
abandoned their claim, as stated by the J ustice, and 
brought an ejectment against him. Upon the foregoing 
facts, the Court, on the motion of Durham, dismissed the 
writ of recordari, because the plaintiffs, Webb, had not 
tendered a traverse before the Justice, and because the 
plaintiffs did not apply for the writ at the first term of 
the Court in 1844, but delayed until the second term in 
November 1844. From that decision an appest was 
taken to this Court. 


Baxter, for the plaintiff. 
Guion, for the defendant. 


Rurrim, C.J. As was mentioned in Leatherwood v. 
Moody, 3 Ired. 129, and Brooks v. Morgan, 5 Ired. 481, 
writs of certiorari and recordari are most commonly 
used in this State, as substitutes for appeals, so as thereby 
to obtain a trial de novo upon the merits, which might be 
had upon an appeel. That is so much the more common 


¥ 
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purpose to which those writs. are applied, that it would 
seem as it began to be thought, that such was their only 
purpose in our Jaw. But in truth, that application of the 
writ has grown up in recent times, out of the provision 
with us for re-trials of the facts. When asked for to that 
end, as it is a favour, in the nature of an extension of the 
power of appeal, it must be applied for speedily, and any 
delay, after the earliest period in the party’s power to 
apply, must be accounted for. But when the recordari 
is used as the foundation for reviewing summary convic- 
tions or other proceedings before inferior tribunals in a 
case of false judgment, it is in the nature of a writ of 
error and in fact always lies as a matter of right. 2 
Chitty’s Gl. Ps. 219. Mr. Cnrrry, in that part of his 
work, explains very fully the mode of proceeding on it, 
whether to reverse the judgment for matter already ap- 
parent in the proceedings, or for errors of the magistrate 
upon questions of evidence received or rejected, or other 
like matter; and there seem to be many regulations, by 
acis of parliament, on the subject. When, however, it is, 
as in this case, brought for the sole purpose of reversal 
for crror in the p!xint as recorded—for no other is sug- 
gested in the affidavit—and that too, ina case in which 
no appeal is allowed by law, or, if allowed, there cam be 
no retrial on it; there can be no mistake as to its 
character. It can be regarded in no other light, but as 
a writ of false judgment ; and the plaintiff has a right to 
assign substantial errors and have the judgment of the 
Court upon the matter of law. It was for that reason, 
that the writ was sustained in Parker v. Gilreath, 6 Ire. 
221; for Parker, as a garnishee,:could have~no trial de 
novo in the Superior Court, as his liability depended on 
the garnishment already giveu before the Justice of the 
Peace ; yet he was erttitled to the judgment of a Su- 
perior Court whether in law he-was chargeable on that 
garnishment. It was erroneous, therefore, to dismiss this 
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writ, as having been improvidently issued-after laches in 
the plaintiff. Then, as to the other reason, namely, that 
the plaintiff took no traverse before the Justice ; it plain- 
ly proceeds upon a mistaken view of the writ. Fer that 
circumstance, if there had been opportunity to take a 
traverse and an omission, would not preclude the plain- 
tiffs from assigning other errors, patent on the record of 
the conviction. The Court ought, therefore, to have re- 
quired the plaintiffs to assign their errors, and upon their 
refusal to do so; according to the course of the Court, 
then the writ might have been dismissed for the want of 
an assignment. But by this reason, the Court would de- 
termine, that the plaintiffs should net assign any errors, 
though apparent in,.the plaint, because they had omitted 
to take a particular defence at a certain juncture. The 
truth is, however, that there was no finding of any forci- 
ble entry or detainer, which the plaintiffs could have 
traversed. 

The jury merely found that “Durham holds possession;” 
and they did not find that either of the plaintiffs had en- 
tered forcibly or held forcibly. Indeed, they could not 
have so found, according to Durham’s own affidavit ; for 
he states that they were never actually in possession, but 
that he resorted to this proceeding to prevent them from 
getting the possession. The whole proceeding was so 
improper in itself and so informally conducted, that it is 
obvious upon its face, there ought to have been no judg- 
ment against the present plaintiffs for the costs. How- 
ever, that matter is not before us now, but will arise 
when errors shall have been assigned and the record of 
the plaint looked into, with the view to reverse or affirm 
the judgment. At present we are restricted to the point, 
whether the writ should have been quashed without 
allowing the plaintiffs even to assign errors, much less te 
obtain a judgment of the Court upon them. We think, 
the order was erroneous; and it must be reversed, and 
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the cause remitted to the Court below, for wither pro- 
eeedings thereon actording to lear. 


Per Curiam Ordered aecordingly- 


DEN EX DEM. MATTHEW WALLACE vs. JOHN T. MAXWELL. 


Where a persen has beep not only in the actnal occupation of a part.of a . 
tract of land for 25 er 30 years, but has also claimed it and exercised acts 
of dominion and ownership over it, up to a well defined boundary, for that 
and a longer time, this is altogether evidence to be left to the jury, to 
presume a grant of the land to the person and of conveyances to those 
claiming under him, who so held the possession. 

The cases of Fitzrandolph v. Norman, N.C. Term, Rep. 131, Harris y. 
Maxwell, 4 Dev. & Bat. 241, Carson v. Burnett,1 Dev. & Bat. 546, Tate 
vy. Southard, 1 Hawks ‘45, and Bynum v. Thonipson, 3 Ired. 578, cited aud 


approved. 


Appeal from the Superier Court of Law of Mecklen- 
burg County, at the Spring Term, 1846, his Honor Judge 
CaLpwe.t presiding. 

The lessor of the plaintiff claimed title to the land in 
dispute, under a grant from the State, which issued on 
the 10th of May, 1842, for twenty-eight acres, The de- 
fendant showed no paper title, but claimed under one 
Black, as to whom none was offered in evidence, but it 
was alleged that he had had a long possession by actual 
eultivation, and that he claimed the land up to the boun- 
daries by a hill, by which it was circumscribed ; that he 
lived on an adjoining tract and had cut and used timber 
eff of it up to the said boundaries. 
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Two witnesses introduced by the defendant testified, 
that the said land was circumscribed by the boundaries 
of other tracts; that they had known them for the last 
thirty-five years; that the said Black had claimed and 
eut timber occasionally up to those boundaries, and that, 
between twenty-five and thirty years ago, he had cleared 
and enclosed a small portion of the land in dispute, and 
had afterwards added to it by a further clearing, and had 
kept the same in constant cultivation till within the last 
ten years; that the said Black had cleared a field fifteen 
years ago on another part of it, which had been con- 
stantly occupied by cultivation, till the commencement 
of this suit. ' 

The counsel for the defendant insisted, that, from the 
length of the possession, the jury ought to presume a 
grant. The Court was of opinion that Black and those 
claiming under him could not, in the absence of a paper 
title, by these declarations, make up a title up to the boun- 
daries of the land, and that the length of possession was 
not sufficient to justify the jury in presuming a grant 
even for the part in actual cultivation. The jury re- 
turned a verdict for the plaintiff. and, the rule for a new 
trial being discharged, the defendant prayed an appeal to 
the Supreme Court. 


Alexander and J. H. Bryan, for the plaintiff. 
Osborne, for the defendant. 


Danret, J. Where any person, or the person-under 
whom he claims, shall havé been, or shall continue to be 
in pdéssession of any lands whatever, under titles derived 
from sales made either by creditors, executors or admin- 
istrators of any person deceased, or by husbands and their 
wives, or by endorsement of patents, or other colourable 
title, for the space of twenty one years, all such posses- 
sions of lands under such title, shall, and are declared 
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good, and one a bar against the entry of any person under 
the righit or claim of the State, provided; that the possés-’ 
sion so set up shall haye been ascertained and identified 
under known and visible lines ot boundaries. Rev. Stat. 
372. ‘If the defendant had rested his defence solely under 
this statute, then colour of title would’ have been indis- 
pensable for him. But this statute, does not affect the 
common law principle of presuming a grant, Fitzrandolph 
v. Norman, N. C. Term, Rep. 131. Harris v. Maxwell, 4 
Dev. & Bat. 241. It is very true, that possession of a’ 
part is possession of the whole, claimed by a deed when 
there is no adverse possession or superior title. Carson - 
v. Burnett, 1 Dev. & Bat. 546. The lands in controversy 
were circumscribed by the well known lines and botin. 
daries of other co-terminous tracts; which welt might, or 
might not be, the lines and boundaries of an old patent 
covering the land now in dispute. If they were well 
known; as the lines and boundaries of’ this tract of land, 
as well’as of the others (as the witnesses prove’ to have 
been the fact) they furnish by reputation the boundaries 
of the land of which Black and the defendant have held 
the possession. Tate v. Southard, 1 Hawks 45. Black | 
for 35 years exercised dominion over,the whole tract, by 
claiming it and cutting timber occasionally up to those 
yery lines and boundaries; and he had, between 25 and 
30 years ago, cleared, enclosed and cultivated a part of 
the land, and that field, and another field on the said land; 
had been ‘in his and’ the defendant’s actual possession, 
and cultivation, from that time to the commencement of 
this action. All necessary assurances may and ought to 
be presumed, upon a long actual possession and enjoy- 
ment. But when one enters upon land without any con- 
veyaace, or other thing, to shew that he claims, his pos- 
session cannot by presumption or implication be extended 
beyond his occupation de facto. To allow hinr to say, 
that he claims to certain linés and boundaries beyorid his 
18 
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occupation and not visible and known of itself, is not 
sufficient.evidence of his possession to those lines or 
boundariés ; one cannot thus make himself in possession, 
éontrary to the fact. Bynum v. Thompson, 3 Ired. 578, In 
that case, there was no possession of any part of the land, 
covered or supposed to be covered by both titles; nor 
were there any visible boundaries, known or generally. 
reported to he those of the Braswell patent; but there 
was simply a declaration by Lane, who had no convey- 
ance from Braswell, that he claimed under that patent, 
and therefore claimed the land’ coveréd by it, wherever 
the boundaries might be, and although they were uncer- 
tain. That would not do; for it would be working a 
possession-by aclaim merely, without éither title or actual 
occupation. But, when a person (as Black was) has not 
only been in the actual oceupation of a part of a tract of 
land for. 25 or 30 years, but has also claimed it, and ex- 
ercised acts of dominion and ownership over it, up to a 
well defined boundary, for that and a longer- timie; we 
must say, that we think, that it altogether, was evidence 
that should have been left to the jury, to presume a grant 
of the land from the State to Black or those under whom 
he claimed. 

The judgment’ must be reversed, and a new trial 


granted. 


Per Curram. Judgment accordingly. 
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At common site aie: eosadian avtaen Wine the eobioebal miieta-haaaen 
where the tide ebbed and flowed, and eo it was in this State’ in, the year 
1839, the former legislaitve restrictions having been repealed yo 
6f-J008, and wet t0-cnngied wath the Sesion of 1689-48. SS 


Appeal from the Superior Court.of Law of Currituek 
County, at the Spring Term, 1846, his Honor Judge 
Pearson presiding. 

This proceeding was for $10 penalty for hunting on 
land of the plaintiff. The plaintiff proved that the defen- 
dant had gone with a gun and killed geese at a blind in 
Currituck county, on a shoal at the head of the-chamnel, 
which led to Currituck inlet, which is now closed. The: 
blind was about one mile from the marshés on the banks. 
The plaintiff, to show title, read two grants, one for 496 
acres, the other for 346. acres, dated in 1839.. These 
grants are located, so as to. take in a small quantity’ of 
the marshes at the banks and then run out with the. chan-_ 
nel-some mile and a half into ‘the sound. One ofthe 
grants included the place, where the defendant had, by 
concealing himself in the blind, been’ very destructive to 
the wild geese, as appeared from the evidence. The 
part of the sound included in these grants, was mostly 
shoal, intersected at irregular distances, by small slues 
or channels. The water usually covered these shoals 
and was from ten to twelve or eighteen inches deep. In 
the slues or channels, the water was usually two to four 
feet deep: in high tides the whole was so deep, that boats 
could pass on the shoals; but oceasionally, when there 
was a’strong wind from the north or north-east of seve- 
ral days duration, some parts of the shoals were entirely 
dry and would continue so until the wind ceased or 
changed its direction; and the blind in question had been 
made on the shoal, where the water was in cold weather 
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same ten inches deep, by depositing large blocks of 
marsh grass and stuff; so as to make a mound about six 

feet square at top, which was some few inches above the 

level of the water. A blind stood at this place many 

years ago. . The present blind was erected on the ruins 

of the old one, some six years ago. Currituck inlet 

closed in the year 18—, since which time the sound has 

been much more shallow, These shoals were not fit for any 

purpose, save that of hunting grounds for wild fowls, that 

resort there in large numbers to feed on the water grass, 
and moss. The Court was of the opinion, that the sound, 

although shoal as described, since the inlet closed, was 

not the subject of entry; in submission to which opinion, 

the plaintiff suffered a non-suit and appealed. 


Heath, for the plaintiff. 
No counsel for the defendant. 


_ Rurry, C. J, . His Honor probably founded his opinion, 
that the grants to the plaintiff were void, upon the Acts 
of 1715, Rev. Code, c. 6, 8.3, and of 1777,.¢ 114, s. 10! 
which directed how land lying on a navigable water, 
should be entered and surveyed, not adverting to the 
circumstafice, that those provisions were not in force in 
1839, when the grants were issued. Whether. the locus 
in quo would have been the subject of entry or not, under 
those Acts, it is not material to enquire: for the Revised 
Statute of 1836, Rev. Stat. ch. 42, omits the actions un- 
der consideration, and, so, left the matter at common 
law. Now, at common law, this land could clearly be 
granted by the sovereign: for this case does not state 
any regular flood and ebb of the tide in Currituck sound, 
since the closing of the inlet. The omission in the Act 
of 1836, has been supplied by an Act at the late session 
of the Assembly, which re-enacis those parts of the Acts 
of 1715, and 1777; but while they were dormant, and- 
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athe common law alone in Slee the grants to the plaintiff 
were valid. 

The judgment must, therefore, be reversed, and a 
venire de novo awarded. 


Per Ccriam. Judgment accordingly. ’ 


THE STATE vs. DAVID VALENTINE. 


When the Attorney General, upon an appeal by the defendant on an in- 
dictment, informs the Court, that he has looked into the record and that 
he consents that the venire de novo prayed for should be granted, the Court 
will of course grant the venire de novo, without examiniug into the errors 
assigned. ; 
Rurrix, C.J. In this case, the Aunisia General has 
informed the Court, that he has looked into the record 
and is of opinion that he ought not to ask that the judg- 
ment should be affirmed, but that it was his duty to con- 
sent that there should be'a venire de novo. The Court 
Was at some loss, at first, as to the proper steps to be 
taken under those circumstances. But we find from 
what Lord Mansrieip said in Wilkes’ case, 4 Bur. 2527, 
that it is the course in the King’s Bench and the house of 
Lords, when the Attorney General makes known, that 
“he does not oppose” a réversal of a judgment on a writ 
of error, in a case of felony, that the Courts reverse the 
judgment upon grounds that could not prevail if opposed, 
because insufficient in law, and, indeed, as a matter of 
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course. That is done by adopting, as the formof reversal,” 
that it is for the errors assigned “and other errors ap- 
pearing in the record,” without specifying any, and there- 
foré, without establishing any legal precedent. We sup- 
> that our duty is much the same. For, as the judg- 
ment of the Superior Court is superseded by the appeal, 
so that no further proceedings can be had on the indict- 
ment, until this Court shall have remitted the cause, the 
whole matter must necessarily be under the control of 
the Attorney General here, whether he will bring on the 
cause, or prosecute further; and as he might thus dis- 
charge the prisoner, he may by consent, allow the lesser 
benefit of a second trial. The Court, therefore, does not 
look into the record at all with the view of forming any 
judgment of its own, whether there be an error or not ; 
but will direct the judgment to be reversed, forasmuch as 
the Attorney General, who appears on behalf of the State, 
admits to the Court, that for the matters mentioned in 


the prisoner’s exception, and for other causes appearing 
in the record, the judgment was erroneous and ought to, 
be reversed, and a venire de novo awarded. 


Per Curiam. Judgment reversed and a venire de nove 
awarded. 
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An account in the following words, to-wit :— 


Sold to Samuel G. Watson, this 6th of: December, 1844, 153- Turkiew at 
one dollar a pair, - $76 50 
211 chickens at 12 1-2 cents each, ; 26 38 


> ee 
c $102 88 
Payable in Corn at one dollar sixty cents, within sixty 
days, to deliver the Corn in 
Credit this account fifty shillings, 5 00 
tg 997 88 
Signed, J. G. eee Jr.” 


Is not a liquidated account within the meaning of our Act ‘of Assembly, 
giving jurisdiction to a single justiee, of liquidated accounts above sixty and 
under one hundred dollors. 

A liquidated account, under this Act, meaps one ia whieh the debt is adjusted 
and the balance stated, withoat the necetsity of having recourse to extrip- 
sic evidence. 

The case of Newman v. Talyor, een ’ 7 


The facts, upon which the opinion of the Seprems 
Court is founded, are fully stated by the Judge, who de- 
livered the-opinion. It seems therefore unnecessary to 
recapitulate the case sent up by the Judge below. It 
was an appeal from the Superior Court of Hyde County, 
at the Fall Term, 1546, his Honor Judge Manty atid 


Stanly, for the plaintiff. 
Shaw, for the defendant. 


Nasu, J. The action was commenced by warrant, and 
the plaintiff claims, in it from the defendant, the sum: of 
ninety:seven dollars and eighty-eight cents, “due by 
signed account.” To sustain his claim he gave in evi- 
dence a paper writing which is in the words and figures 
following : - 
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? 

“Sold to Samuel G. Watson, Jr, this the 6th of December, 1844, 153 
Turkies at one dollar a pair, $76 50 
211 Chickens at 12} cents each, 26 38 


$102 8S 


Payable in Corn at one dollar and sixty eents within sizty 
days to deliver the corn in 
Credit this account 50 shillings, 5 00 


$97 83 
(Signed,) 8.G. WATSON, Jn.” 


The reception of this paper, in evidence, was opposed 
by the defendant on two grounds; first, that it was not 
such a paper, as was described in the warrant; and 
secondly, that a single magistrate had not jurisdiction of 
the claim as set forth in the account. As their objection 
lies at the foundation of the plaintiff’s right of recovery:in 
this action, we have not considered ourselves called ‘on, 
to decide any other points raised. Upon its face, the 
warrant claims a sum of money under $100 as due by a 
signed account. Ifthe account produced is not withir 
the Act of Assembly, it does not support the warrant, and 
ought not to have been received in evidence. McFarland 
¥. Nixon, 4 Dev.141. The presiding Judge was of opinion, 
that it was a signed account and over-ruled the objection. 
In this opinion we do not concur. We hold that the.ac- 
count is not, in the language of the Act, a liquidated 
account. 

The Act, under which the warrant is brought, is as 
follows.” All debts and demands due on bonds, notes and 
liquidated accounts, when said accounts shall be stated 
in writing, and signed by the party from whom the same 
shall be due, when the principal does not exceed $100, &e. 
shall be cognizable and determinable by any one Justice 
of the Peace out of Court.” Rev. St. ch. 62, sec. 6—and 
by the latter part of the same section, the jurisdiction is 
confined, in claims for money, to sums under sixty dollars, 





DECEMBER: PERM, “I846. 145 


Midgett v.” Watson. 








when not so evidenced, and to specific’ articles. not ext 
ceeding that sum in value. The whole question, -turné 
upon the construction of the words “liquidated accounts,” - 
for the description in the warrant, of the account, is but 
a description or defining of them. It is manifest, that the 
Legislature intended, that the different securities enumera- 
ted should bear upon their face the same and equal eer- — 
tainty. ‘ A bond or note payable to -no one cannot be con- 
sidered, as in law, a valid’ instrument. So it mast‘show 
what is due or payable, or furnish the means whereby 
the amount may be aseertained. Soa liquidated account 
is one, which is stated in writing and signed by the party 
to be charged. To liquidate is to settle, to adjust, to as- 
certain or reduce to precision inamount. See Walker 
word liquidate. So liquidation isthe act of settling or 
adjusting debts, er ascertaining their -amount, or-the 
balance due. There must theh, be some one, to whom 
that balance is due, as well'as some one from whom it is 
due. To liquidate an account is to ascertain the balaneé 
due, tg whom due and to whom payable. But to'subjeet 
such an account tothe jurisdiction of a single magisé 
trate, the amount due must be under $100, and the ae: 
count must be stated in writing and signed by the debtor. 
In the case Newman against Taylor, 5 Ired. 232,.the 
Court decides what constitutes under the Act we are 
considering, a liquidated account. “The instrument 
must in itself amount to plenary evidence, without’ ‘te- 
quiring the aid of other evidence, to supply its defects.” 
The instrument.sued ‘on, in that case, was.as follows: 
“ April 22, 1844. Received 1,500 hundred ‘weight of 
bacon at 6 cents, and 128 lbs. of lard. Signed, William 
Tabor.”. The question was whether that was, under the 
Act, a signed account, and the Court say it is not. ; Among 
other objections, the Court notices the fact, that the paper 
does not say, from whom the bacon and-lard were 
received, and that it did not purport to be a liquidated 
19 
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account between the parties before the Court. The 
paper in this case is equally uncertain with that in Ta- 
bor’s. It does nat state.who sold the turkeys and chick- 
ens to the defendant, Watson: nor to whom the amount 
was due, They are to be paid for, not in money, but in 
corn at $1 60, and deliverable in sixty days, but to whom, 
or when, is not stated; and whether the $1 60 is per 
barrel, or per bushel, it does not state. H-does not then, 
in the language of the Court,in Tabor’s case, contain 
plenary evidence in itself, but requires other proof to 
supply its defects. Accordingly, the plaintiff was per- 
mitted to prove aliunde, that George Staples was em- 
ployed by him, as an agent'to sell goods for him as a 
merchant, ia Hyde County, and that he sold the articles 
to the defendant,.and that the paper offered in evidence 
was taken from the books kept by Staples at the store, 
and that the books were surféndered up by him, as the 
books of the plaintiff,te a person authorized by the 
plaintiff to receive them, and acknowledged by the de- 
fendant as being the property of the plaintiff: Bbt 
none of this evideree was furnished by the aceount in- 
troduced. -It was all without and beside it: No case 
could have more fully éxemplified the meaning of the 
Court in Tabors’ case, than the present. There is no 
doubt the account properly belongs to the plaintiff, and 
he can maintain an action on it, but not this action. The 
account is net in the meaning of the Aet a signed account. 
The sum claimed is over sixty dollars, and is beyond 
the jurisdiction of a single Magistrate, and the defen- 
dant was entitled to have the judgment of a non-suit. 


Per Curtam. Judgment reversed and a.yenire de novo 
ordered. 
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THE STATE ve. JAMES GALLIMORE. 
#,¢ 
The Sagreme Court will take ne totic of mistakes by the jary i in the Court 
below, whether er not they find against the facts or the law. 
The jurisdiction of the Supreme Coart is confined to matters of law, adb 


judged by the Judge of the Court below, abd,,to ascertain what matters of - 
law were so adjudged, they look to the case stated, which is ia the nature ° 


of a bill of exceptions. 

Yet upon a motion in arrestof judgment, the Supreme Court will look into 
the whole record, and, if they find error, will se decide. 

in anindictment.for larceny, when the property stelen is alleged to be the 
property of A. B., and that the defendant “ did feloniously steal, take,and 
carry away the said property,” this is a sufficient description of the offence, 
It is fot necessary to state, that the property stolen was then actually in 
the Possession of the said"A. B. or that ‘it was actually taken out of ‘his 


possession, the law implying his possession from his ownership. 

The cases of Long v. Guatly, 4 Dew &. Bat. 315, Goodman v. Smith, 4 Dev, 
459, Reed v. Moere, 3 Ire. 313, Terrell v. Wiggins, 1 Ire, 173, i 
v. Hemphill, 2 Dev. 294, Atkinson v. Clark, 3 Dev. 174, State’. May, 4 
Dev. 328, apt State v. Jernigan, 3 Mur. 12, cited and approved. 


Appéat from the Superior Court of Law of Iredell 
County, atthe Fall Term, 1846, his Honor oe Dick 
presiding. 

The matters, upon which the opinion of the’ Supreme 
Court is founded, are sufficiently set forth in that opinion, 
and it is therefore deemed unnecéssary to insert the case 
sent up by the Judge below. ; 


Attorney General, for the State. 
G. A. ‘Miller, for the defendant. 


Nasu, J. The prisoner was indicted for stcailling? a he- 
gro woman named Harriet, the property of one Allen 
Bost. The indictment contains three counts. It is un- 
necessary to advert farther to the 2nd and 3rd, as upon 
them, the prisoner was acquitted. The first count is as: 


follows— 
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State v. . Gallimore. 


STATE OF NORTH, CAROLINA, Superior Court of Law, Fébruary 
Casarrvus County, Term, 1846. 














« The Jurors for the State, upon their oath present, that James Gallimore, 
late of said County, labourer, not having the fear of God before his eyes, but 
being moved and seduced by the instigation of the devil, on the tenth day of 
- January, in the year of our Lord 1845, with foree and arms, in the said 

County of Cabarrus a certain female slave. named Harriet, of the value of 
fifty shillings, atid the property of Allen Bost of the saig County,of Cabarrus, 
 feloniously did steal, take, and carry away, contrary to the Act of Assembly, 
in such case made and provided, and against the peace and dignity of the 
State.” 


Upon this count, the prisoner was convicted: by the 
jury; and through -his counsel, moved for a new trial 
“ because the jury had found him guilty without sufficient 
testimony.” It is unnecessary here to state the testimony 
given oti the trial. We have no authority, as the case 
appears before us, to look intoit. The question raised 
by the motion has been repeatedly decided in this Court. 


The Supreme Court is a Court for the correction of errors 
in law, committed by the Court trying the cause, and not 
for the correction of those ,committed by the jury. “If 
thére is errot here, it is of the latter kind, the only remedy 
for which rests in the sound discretion of the Judge, be- 
fore whom the cause was tried, by granting a new trial. 
We cannot interfere, although in our opinion it might 
appear, that injustice had been done. Long v. Ganily, 4 
Dev. & Bat. 315. Goodman v, Smith, 4 Dev. 459. The 
last case that came before this Court in which this ques- 
tion was raised, was that of Reed v. Moore, 3 Ired, 313, 
in which the doctrine is laid down, with so much clear- 
ness and precision, that it is difficult to perceive how any 
mistake or misapprehension can still exist upon it. The 
language of the Court is—* It has been repeatedly de- 
celared that this Court cannot correct the errors of the 
jury in finding a verdict, without or against evidence or 
against law, but must leave it tothe Judge who tried the 
case.” To the same effect is the case of Terrell v..Wig- 
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State ». Gallimore. 





gins, 1 Ired: 173. For the reason ‘assigned in ‘the ease, 
it is not in the power of the Court to grant a venire de 
novo. Bat the counsel for the prisoner, not,urging this 
point, claims a new trial, upon the ground, that it was 
the duty of the presiding Judge to have instructed the 
jury, that there was no evidence before them, that. the 
felony complained of was perpetrated within. the County 
of Cabarrus. _ Every appeal to this Court, from a trial at 
law, consists of the record of the case below, properly so 
called, and the statement accompanying it. .This state- 
ment is, iu the nature of a bill of exceptions, and is con- 
sidered as containing the proceedings, excepted to in the 
Court below, by the party complaining of them. © It is 
our duty to examine the record of every-case, and to pro- 
nounce such judgment on it, as the Court below ought 
to have pronounced. Beyond: the statement sent here, 
the Court cannot look without manifest injustice to the 
- appellee ; he would be surprised by objections taken here, 
for the first time. It has, therefore, long been the estab- . 
lished law of this Court, that only those points, which 
were raised below, can be heard here, unless they appear 
upon the record. We cannot listen to objections arising 
out of the ore tenus incidents, as they are termed, of the 
trial. Of them no Court can take notice, but that before - 
which they occurred: Everything found by the jary 
or ruled by the Court, must be held by us, to be right, un- 
less-objected to at the trial.- Hemphill v. Hemphill, 2. 
Dev. 294. Atkinson v. Clark, 3 Dev. 174... We conclude 
this part of the case then, in the language of the Court in 
the case of Reed v. Moore, 3 Ired. 314. “We can doonly 
with-the errors of the Judge. It is true, it is erroneous 
to submit an enquiry of ‘fact to the jury, to which ‘there. 
is no ev idence in the case; but as to that, we have: to 
say in this case, that the prisoner took no exception at 
the‘trial nor on his motion for a new trial, and conse-- 
quently, we cannot suppose the testimony to have been 
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stated but with a view to the objections raised. The 

plaintiff ’s motion fora new trial, was on the ground, that 

the verdict was against evidence and law, and not be- 

cause the Court left'a point to them without evidence.” 

And so liere, the plaintiff moved for a new trial. because | 
the jury found the prisoner guilty without sufficient evi- 

dence, and not because a point was left to them without 

evidence.) The latter was a question of law, to be de- 

cided by the Court; the former one of fact, for the ex- 

clusive consideration of the jury. 

The prisoner’s case has, in our opinion, in no manner 
been prejudiced by the omission. We have looked care- 
fully into the testimony, and think that there was evi- 
dence to go to the jury, and that the Court could not have 
told them there was not any. ' And the jury. after a most 
careful and clear charge from the presidiug Judge ‘upon 
this point, returned their verdict of guilty against the’ 
prisoner. If in this they erred, it is an error, which 
could have been cured only by the granting of a new 
trial, which was within the peculiar discretion of the 
Court; with the exercise of which, as we have before 
said, we cannot interfere. 

The prisoner moved further, in arrest of judgment, and 
assigned as error, that the indictment did not set forth or 
charge, “that the slave was in the possession of the 
owner, and that the prisoner took and carried her away 
from his possession.” The indictment in this particular 
conforms to the precedents to be found in the books. We 
have looked through Arcusotp, and find that the words, 
“shall take and. carry away,” are the operative words 
used by him. Nor do we any where find-it stated to be 
necessary, that the indictment should charge that the 
property stolen was in the posscssion of the owner, or 
that the prisoner stole it from his possession. Possession 
in the owner, at the time of the larceny, is a part.of the 
essence of the crime ; but it is a matter of evidence, and 
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is not usually stated in the indictment, and is not neces- 
sary to its validity. The indictment, the. State v. May,4 
Dev. 328, charges the felony as in this ease. That was 
for stealing a slave, and was very maturely considered ;. 
each of the Judges: delivered an opinion, and although 
the exception was not taken, it is not likely it would 
have escaped their notice. And if the law had required 
that the possession, in so many words, should have 
been charged in the indictment, the judgment would have 
been arrested without a motion to that effect. The in, 
dictment in this case is an exact copy, mutatis mutandis, 
of that in the case. The State v. Jernigan, 3 Mur.. 12, 
The indictment charges the negro Harriet, to be the pro- 
perty of Bost, and in a legal sense, imports possession by 
him, and then charges a felonious asportation. 

After a careful examination.of the case, we are unable 
to discover any good reason why there should be a venire 
Sacias de novo ; or why the judgment should be arrested, 

This opinion will be certified to the Superior Court. 


Per Curiam. Ordered accordingly. 


~ 


DEN ON DEM. OF JOHN McENTIRE ws. ARCH, DURHAM. 


A purchaser at 2 Sheriff's cals of land, under execution, is only bound to 
shew a judgment, execution and the sheriff’s deed. He is not bound to 

~ shew a lety by the sheriff His title in complete an agninst the defendant 
_ ind the execution. 


Appeal from the Superior Court of Law of Ruther- 
ford County, at the Fall Term, 1946, his Honor Judge 
Catpwea tw presiding. 





_ -SUPRI IE tT. 


MeBatire »- Durham. 








The plaineif? claimed title to the lands i in dispute as a 
beasties: at a sale’ made by the sheriff; and, on. the 
trial of the case, he offered.in evidence nowenal judgments 
rendered against the defendant, in Rutherford Superjor 
Court, in favor of third persons ; also executions issuing 
thereon, a sheriff's deed covering the premises, and proved. 
the defendant in possession of the same. The sheriff was 
examined, and testified, that said lands were sald by vir- 
tue of said executions. It-was insisted for the defendant, 
that it ought to appear, that-a levy on the land had been 
made by the Sheriff, and that he had acted under it,- The 
Court charged the jury, that toe entitle the plaintiff. to 
their verdict, in a case of this kind, he must show a 
judgment against the defendant ; ah execution issuing 
thereon. and corresponding with said judgment, a Sheriff’s 
deed covering the premises, and that, the defenddnt was 
in possession, when the suit was ‘brought ; and if he made 
out _— facts, he was, _— facie; entitled to "a 
verdict. . . ‘ 

The j jury found for the plaintiff, and on a new trial be- 
ing refused, the defendant appealed to the Supreme 
Court. » , 


Alexander and Bynum, for the plaintiff. 
Guion, for the defendant. 


DaAyret, J. The executions, which were fesued on the 
judgments against. Durham, bound his lands from the 
teste Of the same. The Sheriff was the proper officer "to 
sell the land and raise the money te satisfy the said exe- 
eutions...The Sheriff on the trial, proved, that he sold 
the lands by virtue of said’ executions. The 
showed several judgments and executions: eee of 
ham, end then proved a sale of the land by the Sheriff, 
‘under those executions, and produced the. Sheriff's deed 
to himself. That was sufficient to transfer the title to 


















Shetiff did not Zevy the exeeutions on the land be 
gold thet, ‘was, we think, properly overruled * by 
Judge. There is.no law, ‘that we’ know of, 
quites a purchaser of jand at a Sheriff’s sale-.to, 
that the executions had been’ levied on the same, 
the sale by the Sheriff to Kim ; if he shows a 
execution sale, ‘and a°Shériff’s deed to 
land, he is entitled to recover the possession, as 
the defendant i im wah execution. : 
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we STATE TO THE USE OF J. R. LINDSAY $e. a eat 
‘ENGLAND. | Tro 3 aa. 


Under the Acts forthe ane o bo Cherokse lands, th parshasst es igh 
upon the certificate of his purchase from the commissioners, to institute am 
ms wie ejectment, in the name of the State, against any perpen Ld aa 


Sanenchimanstimenniten. coense te toe bininaliaaee 
had received a deed from the purchaser, which had never been registered — 
but which was alleged to be lat, or destroyed by an ageat of tho ; 


_ Appeal from the Superior Cott of Law of Charshte- ae 
County, rw =sdegesioetinnyieta ct: a. 


presiding: 
Lindsay; the real plaintiff, purchased the land ofthe 
Commissioners for the sale of Cherokee lands, and rev. 
tines iar“ ppenneneies mmemmactinans The deferident, 
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being in possession, refused to deliver up the same, when 
he was required to do so, and this action was brought in 
the name of the State, to recover possession agreeably to 
‘the 15th section of the Act of 1846, (2 Rev. Stat. 213.) 
The plaintiff offered in evidence the aforementioned 
which the said Act declares shall be evidence 
. of title and right to sustain the action, when the par- 
chaser has not forfeited his right under the said purchase. 
‘Om the trial the defendant offered to prove by parol, that 
Lindsay had, for a valuable consideration, executed-a 
deed, by which he transferred, released, and assigned to 
him and his heirs, all the interest, title and claim he had 
atid held, as purchaser, in the aforesaid tract of land, and 
that the deed had been fradulently obtained and de- 
stroyed by Lindsay’s agent before it had been registered. 
. The Court rejected the evidence, the plaintiff had: judg- 
ment, and the defendant appealed. 








Baxter, for the plaintiff. 
No counsel for the defendant. 


Damm, J. The defendant omitted to take an assign- 
ment of the certificate, but left that in the hands of Lind- 
‘ ‘gay; and until a grant is issued for the land, the State 
‘ean sustain an action of ejectment. By force of the act, 
the purchaser, who gets a certificate, has the right to in- 
stitute that action in the name of the State. * 
The defendant took a deed of bargain and sale from 
Lindsay, which was never proved and registered; and, 
’ ‘without registration in the county where the land lies, 
hho conveyance for land, in what manner_or form’soever 
drawn, shall be good and available in law. Rev. Stat. 
224, The deed, if it had not been lost or destroyed, could 
not have been read in evidence for the defendant, éither 
- either to-show title in him, or to work an estoppel. 


“Pun Curiam. Judgment affirmed. 
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ababchamemrateamansaatinn 0 m9 om 
_ ble the alienee to maintain an action of ejectment. The question, ae 

his equitable right to convey, for a different purpose than b sxper licks 
by the trust, is one of purely equitable jarisdiction, and cannot by eater. 
tained in Court of Law. ; 

The cases of Logan v. Sinimons, 1 Dev. t Bat 18, end Reed. wre, 2 


Ired. 310, oted and approved. — 


Appeal from. the Saperior Cour of Law of bani 
County, at the Spring Term, 1946, his Honor Judge 
CaupweEii presiding. . 

_ Upon the trial of this ejectment, the plaintiff, in order 
to. shew a title in his lessor, read in, evidence’ a deed for 
the premises mentioned in the declaration, which was 
made by the defendant to one Jacob Troutman om" the 


4th of May, 1843. It purports, that the dg 
“Henry Troutman, in consideration of* the Bes 
dollar, to him in hand paid by the said Jacob Tre 

the receipt whereof is- hereby acknowledged, hath om 
gained and sold and by these presents doth bargain ; and 
. gel unto the said Jacob, his-heits and assigns, that ‘Ger- 
tain parcel of land lying &c. to have and to Hold to”the 
proper use and behoof of the said Jacob, his wt 
assigns forever: In trust however, and to ) the intent 

purpose, that the said Jacob hath ceqtege =? 

Henry on a, judgment obtained scaiane hie 


before a Justice of the Peace fot ta an’ 
"Ghe Bounty Could of Cabsera County : and if he 


suit be decided in Court and the ‘said ‘Henry 
Gall Ge cast and funds Viable for’ the oat and shall f 








Canopy v. Troutman, 





to pay them within two months thereafter, then, and in 
thiat case the said Jacob isto enter into the premises, and 
take possession and éxpose the said lands to publie sale 
on ttie-premises for cash, aftef giving twenty days notice, 
and out of the money arising from the sale of such land, 
shall pay all the costs and charges of the aforesaid suit; 
and the residue of such money, if any, shall pay-to. the 
said Henry or his assigns.” The plaintiff farther proved 
a ‘sale made by Jacob Troutman on the ptemises,'té the 
highest bidder, and tliat the lessor of the plaintiff became 
the purchaser at a fair price, and received a —_ 
from Jacob froutman. ' 

‘The defendant then; in-order to itnpeach the foregotiig 
title, proved that in April 1843, Conrad Casper obtained 
© judgment against him before a Justice of the Peace 
for $50; and that'he prayed an appeal therefrom and 
obtained leave to give security therefor within ten days: 
that he applied to Jacob Troutinan to be his surety for 
the appeal, and proposed to give him, when requested, a 
deed of trust for bis land as an indemnity; and that said 
Jacob assented thereto, and agreed that he would go to 
the Justice, and become the. surety accordingly: that 
within the ten ‘days, the Said Jacob went to the J ustice, 
in the absence of the defendant, and offered himself as 
sufety for a stay of execution; and that the lessor of the - 
plaintiff, being then present, remarked to the said Jacob, 
that the defendant did not want a stay of execution, but 
wanted an appeal; and that, ‘nevertheless, the said Jacob 
persisted i in becoming surety for the stay of execution, 
instead of an ‘appeal: that, within a few days thereafter, 
Jacob Troutman applied tothe defendant to give him the 
deed of trust, as he had promised; but did not inform the 
defendant, that he had not become surety for an appeal, 
but for a stay of execution: and that the defendant 

executed the deed herein before set forth. 
Wher | Btay of execution _expired, Jacob prenceise 



















paid the judgment, and on made the sale 
ance té the lessor of the plaintiff; at,which s 
fendant ‘was present, and forbadethe.same.. * con wa 

iiipem: the foregoing evidence, it. was. condos 
guilty-of a fraud, which aveided the: igri to _ 
therefore, that the plaintiff could. not recover. ; en 
Court. was of opinion, that there. was novevidence te 
fraud in obtaining the execution of the deed, etiaand 
fore that it was. not void on that ground, 

And it was further insisted-on, the, part of the defen: 
dant, that,the contingency had. never arisen, on wl { 
Jacob Troutman could rightfully sell and convey 
land... Without . any decision thereon, a ,verdict was, by. 
the consent. of the parties, rendered for the plaintiff, sub- 
ject to be set aside, and a non-suit entered, if the, Court. 
should be of opinion for the defendant, on that point. - On. 
consideration thereof, his Hgnor held, that no power to sell 
had accrned to Jacob Troutman, because there hadnot been : 
an:.appeal, nor costs incurred in Court, which the defen- 
dant failed to pay, as provided for in the deed to him ; and. 
therefore, that said Jacob coyld not make a good. title.to 
the lessor of the plaintiff, . Accordingly, the verdict was 
set aside, and a dodges of non. suit given: {rom which 
the plaintiff appealed. naay ¢ veh oe alls 
Osborne, for the plaintiff, + tile shen sesenbillioel 
arvana the defendant. wey Ai . 











. 


ene; © he: TheCourt isof opiaion. that thar anlgh 
to have been judgment for the plaintiff on the verdict in 
his favour. On the first point made, this Court:coneprs. 
with his Honor.. A fraud in the consideration ‘or treaty 
on which q:deed: is obtained, is a ground for impeaching 
it in equity ; but it does not avoid it law. .To have that 
‘fect; Ht is nécessary the execution of the deed should -be 
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obtained by fraud ;:so as to make a case for the défen- 
dant on ton est ‘factum. Logan v. Simmons, 1. Devs & 
eee Reed v: Moore, 3 Ired. 810.0 
* Upon the other point the Superior Court treated ie 
eed, as ifit created only a power in Jacob Troutman to 
make @ sale in certain events; which events, it is very 
‘clear, did not occur. But that is not the trae construe- 
tion of the instrument. It neither confers a cdntingent 
power mierely, nor even an estate on condition. But itis 
a deed of bargain and sale in fee, and carries with that 
éstate every legal incident to it, including that of aliena- 
tion. The estate is absolute at law, without any limita- 
tion or:restriction. It is true'the legal estate is conveyed 
and accepted upon a trust, and on it are engrafted certain 
conditions and restrictions. Bat with the construction 
and enforcing of trusts, or giving redress for the breach 
of them, a Court of law has no concern. . That jurisdic- 
tion belongs to another tribunal; which may, and pro- 
bably, will hold the present lessor of the plaintiff to hold 
the legal title precisely. upon the same trusts, on. which 
his bargainor did.” Yet he ‘is not the less tenant in fee 
‘by virtue of the conveyances from the defendant to Jacob 
Troutman, and from the latter to him ; and as tenant in 
fee he must recover in an action of ejectment against 
even his own cestui que trust, because a Court of law 
cannot take notice of a trust, except so far as it is in some 
instances made the subject of cognizance at law by cer- 
tain statutes. Not only does this deed convey the eatate, 
- and.not simply create a power in Troutman to sell, but 
it does ‘riot convey the estate as a mortgage dees, upon a 
condition, by the performance of which the estate of the 
mortgagee determines and the title revests in thé mortga- 
gor without a.reconveyance. Thus in the case of a pro- 
per mortgage, if the mortgagor pay or tender the money 
. wt the day, he saves the forfeiture of the estate, and itis 
immediately in him by force of the terms of the deéed).as 
a legal interest. But deeds of trust like the present, are 
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ecko... Andres. awison 
entirely different, and. convey the whole title at law te the 
deen ’ 
vain to say, that he ought not, according to sts, OD 
whieh he took the legal title, to have sold. For, still he 
had the legal title and conveyed it; ‘and the legal ti 
ought always to carry a person through a Court of law, 
in- an action turning on the title. For an injury to 
another, by perverting his legal ihe somone 
pose from that on which he took it, he is . 
different form, aida 
The judgment must therefore be reversed, and judg- , 


ment be entered for the plaintiff on the verdict.in his 
favour. ne a 


Pen Cussam. Judgment reversed snd sudgmet forth 
plaintiff. ‘sitesi 
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THOMAS LOCKE we TIMOTHY ANDRES! 


Te meee ntl pymoni hey mut be res perme 
een eeree an etl ee RY On badge 


| from the Superior Court, of Law of 
County, at the Fall Term, 1846, his Money 7g ery 


presiding: 
‘The action is debt upon a judgment, pais po 
ment. On the trial the defendant 


that the plaintiff had been indebted to one 
on: note for $100; and that the plaintiff req 
Witness to. get Alfred Andres to take the pl: 











‘* efupremdoonte’ 


gee = 


Locke c. Audres. 


ment against the defendant, and: credit his note forthe 
amount of it ;“but that .AHred Andres mever gave’the 
credit on the plaintift’s ‘note, bat required the plaintiff 
to pay the whole tofe in cash, and the plaintiff did-so. 
Phe defendant further. proved, that he had at several 
times, let Alfted Andres’ have small quantities-of bacen. 
Upon that evidence the defendant moved the Court to. 
imstruct the jury, that they might find.a payment on the 
plaintiff’s jadgmient to the amount of the value of the 
bacon got by Alfred Andres. But the Court refused to 
_the instruction ; and, from a verdict and judgment 
for. the ‘whole of the — ’s demand, the defendant 


mpeales. 


 D. Reid. for the plaintiff. 
. Strange, for the defendant. 











Rurrw, €. J. The instruction was very properly re- 
fused, for there was no evidence from which a payment 
could have been inferred. If the defendant had owed the 
debt to Alfred Andres, the bacon would not have been a 
payment, properly speaking, but only formed the subject 
of.a mutual demand, that might have been set off. To 
make specific articles payments, they musf be received 
as payments, or by subsequent, agreement they must be 
applied as payments. But the case could not be viewed 
as favourably to the defendant, as to suppose even, that 
the defendant’s debt belonged to Alfred Andres, ‘There 
was merely a proposal by the plaintiff, through the wit- 
ness, that Alfred Andres should accept the plaintiff’s 
judgment'as a credit on the plaintiff’ s debt to him. It 
did not appear, that the witness ever communicated the 
proposal to Alffed Andres ; much less that the litter had 

to it; and still less that the defendant was’a 
party ‘to aay arrangement made in compliance .with the 
plaintiff ’s proposal. On the contrary, the plaintiff was 
required to pay, and did pay, the whole of his debt*te 
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‘ Sherrill v. Echard. 


Alfred: Andres, as he was’ bound to do.- There is ‘no 
ground whatever, on which the defendant can ask-the 
plaintiff to.answer for the bacon sold to Alfred Andres, 
and especially, to treat the value of it as ® payment on 
this debt. , 








Per Curiam. ' Judgment affirmed. 


RUANNA SHERRILL os. ELL ECHARD. 


A testator devised to his wife during her life or widowhood all his estate ex- 
cept what he should by his will otherwise dispose of. He them gives cer- 
tain property to his children to be theirs at Aie decease. Then comes this 
clause: “ Also, at the decease of my wife, I give to my son G. my man 
Stephen, and to my sow L. my man Charles. Also F give and bequeath 
to my son L. W. all my lands &c.” (on whieh he -had previously given hie 
wife 2 life estate.) “Also unto my son L. W.I give my two boys Dick 
and David with their mother.” Held, that these negroes did not pass im- 
mediately to L. W. but only in remainder after the death or wey. 
the widow. 


, < 9 ’ , 
Appeal from the ‘Superior Court of .Law of Catawba 
County, at the Spring Term, 1846, his eacre 
Catpwett presiding. 
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Sherrill v. Echard. 

This is an action of detinue for a negro man named 
David, whom both parties claim under the will of Alex- 
Reha Rocenend. In it are the following dispo- 
sitions: 








“I give and bequeath to my wife during her life 
or widowhood, all my estate, both real and personal, ex- 
cept what may be hereinafter otherwise disposed of, to 
have the disposal and control of the same, with all my 
debts and demands that may be owing me, with all my 
household effects, furniture, farming utensils, and stock. 
My will is, that my son Logan W. continue to live with 
his mother, and attend to the management of the farm, 
and that he shall have, of the proceeds of the crop, 200 
bushels of corn annually, if there be that much to spare 
over and above the support of the family and stock. 
Also, my will is that he shall have two beasts, a roan 
‘horse, and a gray filly, as his property at my decease. 
Unto my son Lawson, I give the piece of land lying on 
the west side of the branch that runs between my dwel- 
ling and his, to have and to hold to him and his heirs for- 
ever, after my decease. 

'“ And whatever I have given to any of my echildren,or 
may give them previous to my decease, | wish them to 
retain without any account thereof hereafter. 

** Also at the decease of my wife,1 give to my son 
Gabriel, my man Stephen, and to my son Lawson, my 
manCharles. Also! give and bequeath unto my son Logan 
W. all my lands, except what I have given above to Law- 
son, to have and to hold the same to the use of himself 
and his heirs forever ; and also unto my son Logan W. 
tee my two boys Dick and David with their mother 


“To my daughter Polly, I give $250 at my decease, 
which shall be daid out by my executor in a negro girl, 
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which she shall have for Herself and her heirs st 
My woman Charlotte, I allow my wife to dispose 

she may think proper. My wagon, I allow my sons Law. 
son and Logan W. to have. And further my will is, “that 
the money belonging to me and all debts due the estate 
at the decease of my wife, she may ben. ger of ot 
the children as she may think proper.” 


The sole question made upon the trial ‘was, whieteee 
the slave David, was given by the will for life to the 
widow (who is the plaintiff) with a limitation over, upon 
her death to Logan W. Sherrill, or was given immediate- 
ly and absolutely to the son, under whom the defendant 
claims. By consent of the parties a verdict was rén- 
dered for the plaintiff, subject to the opinion of the Court 
on that question ; it being agreed, that, if the Court should 
eonstrue the will as giving the negro to the plaintiff for 
her life, there should be judgment upon the verdict for 
her ; or otherwise, that the verdict should be set aside, 
and a nonsuit entered. The Court was of opinion against 
the plaintiff, and set aside the verdict; and gave jadgment 
as upon a nonsuit, and the A gree 9 appealed. 








Alexander, JOH. Wheeler, aad JH. Bryan, for the 
plaintiff. 
~Oraig, for the defendant. 


Rurrm, C. J. This Court differs from’ his Honor upon 
the construction of the will. As the case comes here, it 
is to be assumed, that the plaintiff proved the assent of 
the executor, and, therefore, that the only enquiry is as 
to the construction of the will. We entertain a decided 
opinion, that the testator intended his wife to have the 
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slave for life. By the first clause a general gift of every 
thing, real and personal, is made to her during life or 
widowhood, with an exception of what may be otherwise 
disposed of in that instrument. Afterwards, the testator 
gives to Logan W, two horses—“ as his property at my 
decease,” and to his son Lawson a part of his land then 
occupied by the devisee, and adjoining his own residence. 
“to him and his heirs after my decease.” Then follows 
the clause in which David is disposed of, and which be- 
ginsthus; “ At the decease of my wife I give to my son 
Gabriel, my man Stephen, and to Lawson my man Charles. 
Also I give to my son Logan W. all my land, except that 
given to Lawson ; and also my two boys Dick and David.” 
Upon this clause by itself, or rather construed together 
with the clause in favor of the wife in the beginning of 
the will, (and without any regard to expressions in other 
parts of the instrument,) the son Logan W, could not 
take until the decease (or, at all events, the marriage) of 
the wife. The grammatical construction establishes that 
position. - For, after gifts, in the first part of the clause, 
of two slaves to the sons of Gabriel and Lawson, limited 
expressly to commence “at the decease of my wife,” come, 
in the same clause, the two gifts to the son Logan W. 
the one of land; which begins’ with the word, “also,” 
that is, “in like manner * the other, of negroes Dick and 
David, which begins with the words, “ and also,” that is 
again, “in like manner ;” which clearly connect those 
gifts to this son with those to the two others, as all hav- 
ing the same beginning, namely, at the death of the wife. 
But this is rendered yet more certain by the connexion 
between the two gifts to Logan W. himself. That of the 
land is unquestiénably in remainder after the death or 
marriage of the mother. For, independent. of the term 
“also,” which couples this ‘gift with those to the two 
other sons, there is the decisive circumstance;.that the 











sdadhapeelt ve ties imeludes the tract on which the testa! 
tor resided, which, as far as we can see, was'all the tes: 
tator had besides that given to Lawson; atd‘he lad) in 
a previous part of his will, in a very particular man- 
ner directed, that this same son Logan W.. live 
with his mother on that farm, and manage it for he 
ceiving a compensation in part of the annual ne 
when they might exceed the consumption of the mother’s 
family. Besides, unless the wife took that part of the 
land, she would get no real estate, notwithstanding the 
express gift of realty to her in the first clause: for, as 
has already been remarked, the testator had but the tract 
he and his son. Lawson lived on, and the gift of the latter 
part was expressly to take effect at the testator’s death. 
It being clear, then, that the son Logan W. takes the 
land, only after the death of the mother, it follows, that 
the gift of the slaves to the same person, and connected 
with the gift of the land by the words “ and wey 
likewise in remainder after a previous fife estate of 
mother. Furthermore, this construction is enforced by 
the explieit manner, in. which, when the testator meang 
an immediate gift to his children, he so declares, in plain 
contrast to the gifts intended to take effect after the en- 
joyment of his wife. Thus, in the two clauses, preceding 
that on which this controversy arises, he gives Logan 
W. two herses, and Lawson land, each, “at my decease ;” 
and.in the cladse next following it, the testator gives 
his daughter Polly, also, “ at my decease,” a sum to pur- 
chase a negro girl. Between those provisions, comes 
that under consideration, beginning with “ at my wife's 
decease,” and then giving a negro, each, to two sons; 
“also” the residue of his land to the son Logan W. “and 
also,” Dick and David to the same son. Upon the whole 
will, therefore, the intention is quite clear, that the wife 
was to have an interest during life or widowhood, in the 
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land and negroes given to the son Logan W. and the 
judgment must be reversed, and judgment given on the 


Per Curiam. Judgment reversed and judgment for the 
plaintiff. 








DC At the session of the General Assembly in 
1846~"47, Epwarp Sranty, Esquire, was elected Arror- 
wey Gewsrat, in the place of Srrzex Warraxer, Esquire, 
whose term of office had expired, and was thereupon 
commissioned by the Governor. ; 














